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PREFACE 


Oliver ‘^endell Holmes, II, -was bom at Boston on March 
8, 1841. Son of the Autocrat of the Breakfast Table, and 
grandson of Charles Jackson, an associate justice of the 
Supreme Judicial Court of Massachusetts, he inherited the 
literary bent and the keen, judicial mind which have dis- 
tinguished his career. 

He was educated at E. S. Diiwell’s private Latin school, 
Boston, and graduated from Harvard College in 1861, imme- 
diately enlisting in the Union army. He served throughout 
the Civil war with distinction, rising to the permanent rank 
of Captain, and brevet Lieutenant-Colonel, in the 20th Mas- 
sachusetts Infantry. He was wounded three times, at Ball’s 
Bluff, Antietam, and Mayre’s Hill. After three years of 
strenuous battle service, he became aide to Brigadier-General 
(afterwards Major-General) H. G. Wright, and served in 
that capacity until discharged. 

At the conclusion of his military career, he entered the 
Harvard Law School, graduating in 1866. The next year 
he began the practice of law in Boston with his brother, 
Edward Jackson Holmes, since deceased. From 1870 to 
1872 he lectured on Constitutional law and Jurisprudence 
at Harvard Law School, and edited the American Law Re-* 
view, writing many important articles and reviews for that 
publication. In 1873 he became a^ociated with the law firm 
of Shattuck, Holmes and Monroe, and continued in the prac- 
tice of law for the next nine years. His reputation at the 
Suffolk Bar was of the highest. 

In 1882, he became a full professor in the Harvard Law 
School, but left his chair after a few months to become an 
Associate Justice upon the Supreme Judicial Court of Massa- 
diusetts, in which capacity he eerved until August 2, 1899. 
He then was appointed Chief Justice. In December, 1902, 
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President Eoosevelt named him as an Associate Justice of 
the Supreme Court ctf the United States, to fill the vaca;4% 
caused by the resignation of Justice Gray. / 

Comments upon his promotion in the periodicals of* the 
day were unjinimously favorable. The reputation for great 
learning and the highest judicial qualities which he had made 
in Massachusetts caused the legal profession gSnerally to 
express itself as pleased with his elevation to the Supreme 
Court. 

The one sustained work of which he is the author is “ The 
Common Law,” published in 1881. Contemporary reviews 
greeted it as the most important addition to the literature of 
legal oommentary since Maine’s "Ancient Law,” and for 
nearly thirty years it has been regarded as a classic. The 
material contained in the volume was partially set forth in 
articles in the American Law Eeview during 1871-1873, and 
later rewritten and delivered as a course of lectures at the 
Lowell Institute in Boston during 1880. 

Justice Holmes edited the 12th edition of Kent’s Com- 
mentaries, published in 1873, adding many voluminous and 
valuable notes. 

During his career on the bench, he has written frequent 
articles for legal journals, important among them being sev- 
eral dealing with the law of torts. He is regarded by some, 
notably Professor Wigmore of Northwestern University, os 
the originator of the present habit of treating that subject 
'as a separate branch of the law. The articles which he has 
published from time to time have recently been collected, and 
are announced for immediate publication in book form. 

His occasional speeches, delivered over a period of thirty- 
five years, have been collected and privately printed by Jus- 
tice Holmes, for circulation among Ms friends. To appre- 
ciate his many-sided literary and legal genius one needs to 
read this volume. 

The limited scope of the following study prevents the con- 
sideration of many of the most delightful characteristics 
which Justice; Holmes has exhibited in his literary and judi- 
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cial Vorks. A comjjanion Btudy of probably greater interest 
value migM be made of *he "Hterary” opinions of 
Justice Holmes, Some of liia writings, hidden away among 
the reports of the Supr^e Court, are worthy of the Auto- 
crat at his best, and abound in literary skill of the highest 
type^ One finds the artist and the philosopher; rather than 
the conventional judge, in such opinions as Bleistein vs. Don- 
aldson Lithographing Company/ Whdte-Smith Publishing 
Company vs. Apollo Company,* and Herbert vs. Shanley 
Company.® 

Some of the respects in which he differs from the ordinary 
judge are to be seen by a comparison of his opinion in the 
Bleistein case \rith that of Justice Harlan. 

The study here presented deals with only the most import- 
ant of the constitutional questions upon which Justice Holmes 
has expressed his opinion. In many of these cases Justice 
Holmes has held views differing from those of the court, and 
it has been with reluctance that a consideration of them has 
been omitted in this study. His opinions in Admiralty cases 
have evidenced a clear and consistent understanding of the 
history and development of that branch of the law, and even 
in dissent have been of profound influence.* One of his dis- 
senting opinions interpreting the Full Faith and Credit 
Clause of the Constitution has shown a unique position.® In 
the field of patent, copyright, and trade-mark he has deliv- 
ered notable opinions,* 

It should be said that this study was prepared in 1920, 
but, for various reasons, its publication was delayed until the* 
present time. 

D. R. 


» 188 U. S., 239. 

■ 209 U. S., 1, J. Holmes conconing, 18. 

•242 U. S., 691. 

• Especially important ig his dissent in So. Pac. S. 5. Co vs Jen- 
sen, 244 U. S., 205, 218. 

' Haddock vs. Haddock, 201 U. S., 682; J. Holmes diss., 628. 

• For instance, the Bleistein, Herbert and Whitesmith cases and 

the Waterman pen cases, 235 U. S., 88. ’ 



(Institutional doctrines of justice 

OLIVER WENDELL HOLMES 

CHAPTER I 
Introduction 

The explanation of conclusions r^ohed by any legal phi- 
losopher is not to be made without reference to his premises. 
A starting point for his system of law must be found — a 
general conception of the source and nature of all law. In 
the light of this, his conclusions are illuminated. 

The problem of classifying Justece Holmes as to his philo- 
sophical school is a difficult one. His avowed beliefs as to 
the nature of law fall neither wholly within the analytical, 
historical or sociological schools, nor wholly without them. 
They form, rather,* a philosophy of the law which, built upon 
fact, develops on practical rather than logical lines. 

The Auatinian definition of law — as a command of a poli- 
tical superior to a political inferior — he accepts in so far as 
it applies to “ what lawyers call law.” But on philosophical 
grounds he rejects the definition as too narrow. That only 
what is accepted and enforced by the courts is law, — Justice 
Holmes believes to be a practical statement rather than a 
philosophical one. The point upon which he difiera from 
the Auatinian conception seems to be this ; Austin held that 
the courts, in all their acts, were representing the sovereign, 
and that therefore their dicta no matter upon what founded, 
became the commands of the sovereign. Thereafter, the 
rules laid down by the court were law, while other customs 
and principles were only a motive for decision, and not 
properly law until affirmatively accepted by the courts. 

Justice Holmes doeanot distinguish between what has been 
accepted and promulgated by the courts and what still re- 
mains in the category of custom. Both, he believes, are only 

11 
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motives for decision. The following quotation sets forth at 
some length his criticism ci the Austinian theory : 

Austin said, following Heinecciua (Recltationes, 72), that custom 
onl^ became law by the tacit oonacnt of the sovereign manifested 
by its adoption by the courte; and that before its adoption it was 
only a motive for decision, as a doctrine of political economy, the 
political aBpii\tionB of the judge, or his gout, or the blandishments 
of the emperor’s wife might have been. But it is clear that in 
many cases custom and mercantile visage have had as much com- 
pulsory power as law could havo, in spite of prohibitory statutes; 
and as to their being only motives for decision until adopted, what 
more is the decision whi^ adopts them as to any future decision? 
What more indeed is a statute; and in what other sense law, than 
that we believe that the motive which we think that it offers to 
the judges will prevail, and will induce them to decide a certain 
case in a certain way, and so shape our conduct on that anticipa- 
tion? A precedent may not be followed; a statute tq^ be 
emptied of its contents by construction; or may be repealedwith- 
out a saving clause after we hare acted on it; but we expect the 
reverse, end If our expectations come true, we say that we have 
been subject to law in the matter in hand. It must be remembered, 
as is clear from numerous instances of judicial interpretation of 
statutes in England and of constitutions in this country, that in a 
dviliied state it la not the will of the sovereign that makes law* 
yers’ law, even when that Is its source, hut wbat a body of subjects, 
namely, the judges, by whom it is enforced, soy is his will. The 
judges have other motives for decision, outside their own arbitrary 
will, beside the commands of their eovereigti. And whether those 
other motives are, or are not, equally compulsory, is immaterial 
if they are sufficiently likely to prevail to afford a ground for pre- 
diction. The only question for the lawyer is, bow will the judges 
act? " Any motive for their action, be it constitution, statute, cus- 
tom, Or-^recedent, which can be relied upon as likely in the gener- 
ality of cases to prevail, is worthy of consideration as one of the 
sources of law, in a. treatise of jurisprudence.^ 

In a wor4. Justice Holmes does not ^ve a sacrosanct char- 
•acter to precedent, and believes that aU the motives which go 
to influence a court’s decision, wheiher expressed or inarti- 
culate, should be considered sources of the law. However, 
as a formal definition of law, in his notes to Kent’s Com- 
mentaries, he recommends that of Austin.* 


^American Law Rev., 723, 724 (1872). 

■ That he still believes substantially in the Anstlnian conception 
of law is to be noted in a recent case, Southern Pac. SS. Co. vs. 
Jensen, 244 U. S., 205, J. Holmes dissenting, 218: ‘^The common 
law is not a bronding omnipresence in the sky, but the articulate 
voice of some sovereign or quasi sovereign that can be identified.” 
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The doctrine of " natural he sweeps aside in a recent 
^icle in the Harvard Law Review.* “> He cannot believe in 
natural rights of man. In all society, he says, duties and 
rights arise from the practical necessity of forbearance, if 
mep are to live together and exist. But he finds no inherent 
right which permits one man to live beside another. The 
fact that'they do so, and bear and forbear, is based upon 
utilitarian considerations. His view of the matter is ex- 
pressed in these words: 

It is true that beliefs and wishes have a transcendental basis in 
the sense that their foundation is arbitrary. You can not help 
entertaining and feeling them, and there is an end of it. As an 
arbitrary fact, people wish to live, and we say with various degrees 
of certainty that they can do so only on certain conditions. To do 
it, they must eat and drink. That necessity is absolute. It is a 
necessity of less degree but practically general that they should live 
in society. If they live in socioty, so far as we can see, there are 
further conditions. Keason working on experience does tell us, no 
doubt, that if our wish to live continues, we can do it only on those 
terms. But that seems to me the whole of the matter. I see no 
a priori duty to live with others and in that way, but simply a 
statement of what 1 must do if 1 wish to remain alive. 

If Justice Holmes must be placed iu oue of the established 
schools of jurisprudence, the sociological should be selected. 
He has ever emphasized experience, the conditions of the 
moment, as the great practical source of law. In his writ- 
ings, he has adduced historical examples of the changes 
wrought in the law by social and economic conditions. The 
law to him has been a living thing, shaping itself to meet 
the needs of society, — ^never a dead hand laid upon the pxesr, 
ent. The working out of a logical theory of jurisprudence 
has not been his task. His active life has been constructive, 
moulding the e.xisting law into a code applicable to present 
problems, and attempting to change those parts of the law 
which have become atrophied. 

That he has been influenced by the history of law, and 
especially the history of the common law, cannot be denied. 
The importance of reconciling existing law to some given 
theory of jurisprudence has not appeared to him as great as 


* Natural Law, 32 Harv. Law Rev., 40, 41-42. 
2 
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reconciling it with life. While his early legal career Jave 
him occ^ion to specu^te up®n the nature and sources of 
his later life since coming to the bench has been devoted to 
developing the law. 

Ignoring the natural law, and with it the contract theory 
of the stated he finds the origin of state life, an? of 
legal duties and rights, in their utility. A legal right is 
nothing but a permission to exercise certain natural pow- 
ers,*^ * he said long ago. Antecedent to legal rights, he saw 
legal duties, and argued strongly for a classification of the 
whole body of the law into duties and rights,® 

It is impossible to escape the <^nviction that the develop- 
ment of the common law, by .court and by legislature in Eng- 
land, has profoundly influenced Justice Holmes in his judi- 
cial career. The results he has striven to attain in the law 
are generally believed to be beneficial to society as a whole. 
Indeed, if the law is taken to be in the last analysis an em- 
bodiment of justice, there is reason to believe that his ap- 
proach, partly historical and partly sociological, is perhaps 
better than that of other judges who have got out of tune 
with the present. Whettier our coristitutional system can be 
reconciled with the all-powerful legislature of Great Britain 
remains for the Supreme Court of the United States to work 
out slowly from time to time. But that, a greater flexibility 
of either our law or our Constitution is coming to be neces- 
sary is admitted by all. Pointing out this necessity has been 
a great duty of Justice Holmes. He has been a reformer in 
the law, and his efforts have been crowned with success and 
spent in defeat as have those of other reformers of the past 
and present. He has maintained a lofty ideal of his duty, 
an ideal which will explain his tenacity of purpose and some- 
thing of his conception of the function of a judge : “ Law is 
the business to which my life is devoted, and I should show 
less than devotion if I did not do what in me lies to improve 


* Common Law, p. 214. 

® Ibid,, pp. 219, '*220; 6 Am. Law Rev., 1, and other articles in the 
same journal. 
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it, andjAvhen I perceive what seems to me the ideal of its 
fil^re, if I hesitated to point out a^d to press toward it 
with all my heart.” ® 

To Justice Holmes the problem of the jurist is the exami- 
nation of the history and the justification of rules of law, 
determining their real value, and putting them Into practical 
harmony with life. To make this examination he employs 
historical research. To form his conclusions of the worth 
of a given rule he calls upon science, chiefly sociological sci- 
ence. He believes in an attitude of " enlightened scepti- 
cism ” towards a rule of law. He would trace it historically 
to its source, find its reason for being, and then deliberately 
consider its worth to the present. In his words : “ When you 
get the dragon out of his cave on the plain and in the day- 
light, you can count his teeth and claws, and see just what 
Ds his strength. But to get him out is only the first step. 
The next is either to kill him, or to tame him and make him 
a useful animal.” ' 

The first paragraphs of the "Common Law” give 
most clearly Justice Holmes^ idea of just what law is and 
what it must be, and the basis upon which his desired de- 
velopments of the law must be justified. Experience, modi- 
fied in modern parlance into science, statistics and political 
economy, is the great law giver, and law flowing from any 
other source will not epdure: 

The life of the law has not been logic: it has been experience. 
T.'inj W/c TieteKtf^nes tft Vite ‘tnne, Vnc preriien't mordi anh ‘pdifcicai, 
theories, intuitions of public policy; avowed or uiv:onBciouB, even the 
prejudices which judges share with their fellow-men, have had a 
good deal more to do than the syllogism in determining the rules 
by which men should be governed.* 

There is, too, a peculiar logical pleasure in making manifest the 
continuity between what we are doing and what has been done 
before. But the present has a right to govern itself so far as it 
can; and it ought always to be remember^ that historic continuity 
with the past is not a duty, it is only a necessity, 

I hope that the time is coming when this thoughlywill bear fruit. 
An ideal system of .law should draw its postulate and its legislative 


• Path of the Law, 10 Harv. Law Bev., 457, 473.» 
^ Ibid., 457, 468-409. 

• Common Law, p. 1. 
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justification from science. As it is now, we rely upon tradition, or 
vague sentiment, or fact tnat we never thought of any oti'er 
way of doing things, as our only warrant for rules which we enforce 
with as much confidence as if ^ey embodied revealed wisdom.” 

Seeing the law as a malleable body, ever changing to give 
substantial justice to its subjects. Justice Holmes, with a 
frankness that is eometimes brutal, frequently confesses the 
inadequacy of a law, or the injustice of it. He is not given, 
to any of the common subterfuges of the bench. The reasons 
which lead him to invalidate a law or to uphold it are usually 
stated in his opinion, fully and frankly. He does not con- 
tent himself with worn-out fictions. He has admitted that 
almost any result can be reached by formal logic. His opin- 
ions are filled with brilliant phrases, and with trenchant defi- 
nitions, He is everywhere honest with himself and with 
those who must read his words. He does not hide behind 
convenient precedents and take the easiest course. So, be- 
neath many of his dissenting opinions, one may see the true 
basis of his decision, namely, that, whatever the law has been 
in the past, true justice demands a different interpretation 
than that given by the majority. Thus, whether one can 
always agree with Justice Holmes’ opinions, one cannot but 
admire the staunch inflexibility with which he impresses his 
ideals upon the legal literature of the day. 

Succeeding chapters will attempt to set out the practical 
application of Justice Holmes’ broad view of the law, especi- 
“ally as regards the salient features of United States consti- 
tutional law. In introduction it is necessary simply to show 
the point of view from which he approaches his consideration 
of the Constitution- 

Just as he believes that private law is not rigid, he holds 
that the Constitution is susceptible of change in the inter- 
pretation given to it by the courts. 

Of course, the determination of how far he would allow 
the court to go in this process of change is fundamental 
in a study of this kind. It is sufficient here to say that 


” Learning ant Science, Speeches, pp. C7, 6S. 
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Justice Holmes is not an advocate of change for the sake of 
nc^elty, or for some passing whihi of public opinion. From 
his writings one can deduce a pretty definite theory of con- 
stitutional interpretation, which he has followed consistently. 
This'theory was expressed first in irassachusetts : “To state 
in our own way the mode of approaching the question, it is 
not so important to consider what picture the framers of the 
constitution had in their minds as what benefits they sought 
to secure, or evils to prevent, — ^what they were thinking 
against in their affirmative requirement . . . and what they 
would have' prohibited if they had put the clause in a nega- 
tive form.^* 

Some examples will illustrate his consistency in this respect. 
The CommeTce Clause is a plenary grant of power to the 
Federal government. Whatever it may have meant in 1789, 
the framers of the Constitution by its provisions trusted the 
regulation of interstate and foreign commerce to the Con- 
gresses of the future. There were no qualifications placed 
upon it. One of the moving reasons for the grant of power, 
no doubt, was the chaotic condition of commerce caused by 
individual tariffs at colonial borders, but it would scarcely be 
argued that a general grant of power, such as the Commerce 
Clause, was necessary to correct the evils which had arisen in 
the past. The power to regulate commerce could not be 
limited on other historical grounds. The term “ regulation ” 
was at that time susceptible of many meanings, and regula- 
tory measures of other nations, and of England especially, , 
had changed with the development of commerce and in- 
dustry. Therefore, almost any interpretation could be placed 
upon the commerce clause by Congress, and the Supreme 
Court would have difficulty in finding that interpretation to 
be ultra vires. 

This is the view which Justice Holmes has adopted, — 
and with some exceptions it has been the view of the Supreme 
Court. "The. benefits which they sought to secure” were 


Re House Bill No. 1201, Mass., 64 li. R. A., 430. 
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here plainly those which would arise from a centralized con* 
trol of commerce. 0 

Likewise, “ due process of law ” throughout its history 
has been ^phrase to conjure with. Definition of it has been 
avoided, and its implications have •changed with the genera- 
tions. When Justice Holmes came to the bench, it was a 
firm principle of the constitutional law that due process was 
a flexible term, capable of eiJargement or contraction as the 
necessity arose. Consequently, he has battled against the 
establishment of a set meaning for it. As it developed in 
the past history of our law, he believes it should be allowed 
to develop in the future. 

However, where there has been a well-defined interpreta- 
tion ^ven to a provision of the Constitution, where that in- 
terpretation has been accepted throughout our legal history 
and that of our legal antecedent, Justice Holmes finds that 
an arbitrary change is not to be justified under ordinary cir- 
cumstances. Thus, he refuses to enlarge the meaning which 
has been given for three hundred years, in England and the 
United States, to the words of the 8th Amendment, prohibit- 
ing “ cruel and unusual punishments.” By the test which he 
applied in Massachusetts, — ^‘Hhe benefits they sought to 
secure, or evils to prevenV^ — he discovers that the Sib 
Amendment prohibited bodily torture, not punishment cruel 
because of the length of incarceration, or the lack of propor- 
tion between the punishment and the crime. He main- 
, lainsd Jthat Jbp iltb AnvpjidcLeiJ iiad Jths* 

accepted meaning in mind, that only this meam^ng had ever 
been given to the words, since the Bill of Rights of 1688, 
and that no American court had ever taken a different view. 
Therefore, he believed it to be outside of the province of the 
Supreme Court to read an entirely new meaning into the 
Amendment.'^ 

These illustrations show sufficiently the ideas which Justice 
Holmes brings to his interpretation of the Constitution. 


Weems vs. U. S., 217 U. S., 340, 382. 
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Knowing his predilection for ^^rmonizing the law of our 
fiithers with present conditions, we tkn safely assume that 
he has been on the side of rational change in constitu- 
tional interpretation whenever it was not too plainly an 
ov^urning of the purposes of the framers of the funda- 
mental law or of a judicial definition that has t^n long fixed. 

His whole philosophy of constitutional interpretation is 
summed up in the following paragraph: " But the provisions 
of the Constitution are not mathwnatical formulas having 
their essence in their form; they are organic, living institu- 
tions transplanted from Ehiglish soil. Their significance is 
vital, not formal; it is to be gathered not simply by taking 
the words and a dictionary, but by considering their origin 
and the line of their growth.” 

The two clauses of the Constitution most prolific of litiga- 
tion in the past twenty years have been the Commerce Clause 
and the 14th amendment. As we have noted, Justice Holmes 
‘does not find a definite meaning for either of these, and 
therefore in their interpretation his individuality is most 
illuminatingly shown. 

By the Commerce Clause a significant centralization in 
Congress has been accomplished; a national police power has 
been set up to control activities long thought to be within 
the province of the States alone. By the 14th Amendment, 
the Federal judiciary has been placed in a position to con- 
trol state legislation to a marked degree. 

Justice Holmes has, in general, acquiesced in the former 
extension of Federal authority, believing the Commerce 
Clause capable of expansion on account of its general terms. 
On the other hand, he has looked with disfavor upon the 
wholesale invalidation of state police regulations under the 
14tl^ Amendment, basing his dissent upon a unique concep- 
tion of the function of the three coordinate branches of the 
government. 

He classes true police regulations, made for tiie health and 


Gompers vs. U. S., 233 U. S., 604. 
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morals of the community, as matters of policy, and holds 
that the legislative ddlermination of their desirability aiui 
worth is conclusive. So, he has upheld state laws which the 
majority of the Supreme Court has held unconstitutional 
under the 14th Amendment. 

His efforts have been directed at a new definition of the 
police powers, Federal and State. The exercise "of these 
powers by the appropriate legislatures, has attempted to bring 
the law into harmony with the needs of everyday life. The 
power of the courts, in reviewing regulations under the police 
power, should be restricted, according to Justice Holmes. 
He has been consistently un^filling to undertake the revi- 
sion of legislation, when its foundation has been the police 
power. As he expressed himself early in his judicial career 
in Massachusetts, he has acted until today : “ In my opinion, 
the legislature has the whole lawmaking power except so far 
as the words of the Constitution expressly or impliedly with- 
hold it, and I think that in construing the Constitution we 
should remember that it is a frame of government for men 
of opposite opinions and for the future, and therefore not 
hastily import into it our views, or unexpressed limitations 
derived merely from the practice of the past.” ” 

The important lines to be drawn in the construction of the 
Constitution have appeared to Justice Holmes, then, not to 
be those between the state and the nation, so much as those 
between the court and the legislature, between the rigid and 

* Finally, Justice Holmes has insisted that the courts, in 
considering constitutional questions, put aside prejudice and 
personal opinion, and make effective " dominant opinion.” 
He has been remarkable for the fact that he has enforced 
laws in which he does not believe, and in enforcing them has 
voiced his disapproval. One noteworthy example of this 
characteristic will sufllce before a consideration of his opinions 
is undertaken. 


^‘Opinion of the ^TuBtice8, 160 Mass., 586, 594. 
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In* the matter of the so-called Peonage Laws of Alabama, 
Justice Holmes is found strongly sapj^rting the view that 
they are constitutional. The law upon which his opinion is 
expressed came before the court in the case of Bailey vs. 
Alabama^* and was held unconstitutional. It provided that 
the breach of a contract for personal services,’ where part 
of the wagos had been advanced and had not been repaid at 
the time of the breach, should be prima facie evidence of 
fraudulent intent, and that the laborer if found guilty should 
be fined and imprisoned. 

The argument of the court’s opinion, rendered by Justice 
Hughes, is based largely upon the clause making the breach 
of contract prima facie evidence of fraud, and thus avoiding 
the necessity of other proof of an intent to defraud. The 
burden of proof is thus wrongfully shifted, lloieover, the 
laborer is forced into an involuntary servitude, since his debt 
is not a simple debt, but money fraudulently obtained, and 
under duress of this threat he is coerced into carrying out 
his contract. Thus, since the purpose of the Alabama law 
was ultimately compulsory service, and a state may not do 
indirectly that which it may not do directly, the statute is 
contrary to the l3th Amendment. 

Justice Holmes, with Justice Lurton, objects strongly to 
this reasoning. It is his bdiei that if this case had come up 
from New York, and the statute punished mere refusal to 
perform a labor contract, it would be held valid. The 13th 
Amendment does not outlaw contracts for labor. 

But any legal liability for breach of a contraot is & disagreeable 
consequence whioh tends to make the contractor do as he said he 
would. Liability to an action for damages has that tendency as 
well as a fine. If the mere imposition of sucdi consequences as tend 
to make a man keep to his promise is tlie creation of peonage when 
the contract happens to be for labor, I do not see why the allow- 
ance of a civil action is not, as well as an indictment ending in 
fine. . . . Breach of a legal contract without excuse is wrong con- 
duct, even if the contract is for labor. 

• 

Simply by the addition of a criminal liability to the civil. 


“ 219 U. e., 219, J. Holmes dissenting, 245. 
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the statute does not enslav^ a laborer, and if a fine may be 
imposed, it follows tlat imprisonment may be also imposed. 
Though the fact undoubtedly is that the criminal provisions 
of the statute operate as a motive to keep the laborer -woTking 
when he would like to leave, "it does not strike me as an 
objection to a law that it ia effective.^' 

The stipulation that a breach ia prima facie evidence of 
fraud is supportable constitutionally, since it does not raise 
a 'conclusive presumption, but,/eaves the question to the jury 
to decide. “In my opinion, the statute embodies little if 
anything more than what I should have told the jury wag 
the law without it," The state has the right to regulate its 
own rules of evidence, and the statute does not greatly go 
beyond the common law. 

To sum up, I tHntf th&t obtaining money by fraud may be made 
a crime as well as murder or theft; that a false representatioa, 
axpreaead or impUed, at tiio time o! makiug a contTaot o! labor, 
that one intends to perform it, and thereby obtaining an advance, 
may be declared a case of fraudulently obtaining money as well aa 
any other; that if made a crime it may be punished like any other 
crime; and that the unjustified departure from the promised service 
without repayment may be declared a sufficient case to go to the 
jury for their judgment; all without in any way infringing the 
13th Amendment or the statutes of the United States. 

This is a shining example of the thoroughly judicial atti- 
tute maintained by Justice Holmes upon cases invol'ving 
social and political matters. Starting from his premise that 
law at any given time, coming from the legislature, is a re- 
- flection of prevailing public opinion and desire, and not to 
be held void unless so obviously contrary to the Constitution 
that no reasonable construction can save it, — and carrying 
out his often exhibited readiness to give validity to social 
and economic views which he does not share personally,— 
Justice Holmes here presents a strong argument for the con- 
stitutionality of a statute which reasonably may be held valid, 
and which embodies in law a remedy for a very real econo- 
mic fo^, the unreliability of negro labor. From his whole 
career, no one •can imagine that Justixje Holmes is in sym- 
pathy with the oppression of the negro; but equally from 
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his career on the bench, no one^^can ba surprised that he has 
upheld the ri^hb oi & commanity to applj to local conditions 
a law that is obviously appropniate to them, and, in his opin- 
ion, valid, if disassociated from the conception of the oppres- 
sioij of the negro race. 

In the light of the tests he applies to the ’ Constitution, 
Justice Hblmes is intdined to find the guarantee of adjective 
rights to be more rigid than those of substantive rights. In 
general, he has demanded a literal interpretation of the pro- 
cedural guarantees of the Amendments based upon inquiry 
as to what they were intended to prevent at the time of their 
creation. In subsequent chapters it will be seen that his 
position in this regard has not been without modification in 
favor of the practical. He has upheld the finality of admin- 
istrative determinations, where administrative tribunals have 
been given jurisdiction by law, believing that the require- 
ments of due process of law called simply for a fair trial, and 
not necessarily for a trial before a court of law. 

The idea that a court must not reverse itself is repudiated, 
in many of his decisions. While, as has been remarked, he 
does not advocate the change of front at will by the court on 
all constitutional matters, yet, he believes that a decision by 
any court in a matter of private law vests no constitutional 
rights in the people which require that court to hold to the 
doctrine of the decision in subsequent cases. 

In Massachusetts, Justice Holmes had taken occasion to 
approve the decision in Hurtado rs. California, and to state 
that no one had a vested interest in a given procedure. He 
found opportunity to deny this doctrine in regard to property 
rights in several cases before the Supreme Court. When the 
Court of Appeals of Hew York virtually reversed a long 
line of its own decisions, the majority of the Supreme Court 
held that this reversal was an impairment of the obligation 
of contracts, and hence invalid. The plaintiff in error had 
acquired property under the law as expounded in the re- 
versed decisions, and the overthrow of that iaw impaired the 
“ contract as expressed in those cases.” 





CONSTITUTIOl^ DOCTBIITES OF 


[343 


Justice Holmes could uot agree with this ■view of the 
rigidity of precedent, ihis limiting of the present by the past. 
He said in dissent : 

In other words, we are asked to extend to the present case the 
principle of Gelpecke tb. Dubuque, 1 Wall. 175, ... as to public 
bonds bought qn the faith of a decision that they were constitU' 
tionally issued. That seems to me a great, unwarranted, and un- 
desirable extension of a doctrine whi<^ it took this cenrt a good 
while to explain. The doctrine now is explained, howerer, not to 
mean that a change in the decision impairs the obligation of con- 
tracts (Burgess vs, Seligman, 107 U..S., 20, 34) and certainly never 
has been supposed to mean that all property owners in a state have 
a vested right that no general proposition of law shall be reversed, 
changed, or modified by the courts if the consequences to them will 
be more or less pecuniary, loss. I know of no constitutional prin- 
ciple to prevent the complete rcveraal of the Elevated Railroad 
Cases tomorrow If it should seom proper to the court of appeals.'* 

When the argument for & plaintii? in error, who had heen 
fined for contempt of court, was that the state court had 
reversed a long line of decisions in order to convict him, 
Justice Holmes said : " There is no constitutional right to 
have all general propositions of law once adopted remain un- 
changed. Even if it be true, os the plaintiff in error says, 
that the supreme court of Colorado departed from earlier 
and well-established precedents to meet the exigencies of this 
case, whatever might be thought of the justice or wisdom of 
euch a step, the Constitution of the United States is not 
infringed.”*® 

With characteristic frankne®. Justice Holmes admits ihat 
the courts may legislate. Whether they will exercise this 
power depends upon the necessities of the moment. If they 
deem it important for the administration of justice, judges 
may mahe and change law, says Justice Holmes. Obviously, 
he qualifies his statement, but the admission of the power 
in so many words is not usually found in the opinions of 
other judges. 

A plaintiff in Massachusetts had established a prima fade 
case, and had then refused to produce further evidence. The 

'•Muhiker vb. New York and H. R, R. Co., 197 U. S., 644, J. 
Holmes dissenting,"' 671. 

** Patterson vs. Colorado, 205 U. S., 454. 
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question was: Could the court order him to produce such evi- 
dence? Justice Holmes showed that neither common law 
nor chancery courts in Kngland had ever made such an order, 
and went on to discuss the propriety of establishing such a 
preoedent : 

We do n^t forget the cGntinuous process of developing the law 
that goes on through the courts, in the form of deduction, or deny 
that in a clear case it might be possible even to break away from 
a line of decisions in favor of some rule generally admitted to be 
based upon a deeper insight into the present needs of society. . . . 
In present case we perceive no such pressing need of our antici- 
pating the legislature as to justify our departure from what we 
cannot doubt is the settled tradition of the common law. ... It 
will he seen that we put our decision, not upon the impolicy of ad- 
mitting such a power, but on the ground that it would be too great 
a step of judicial legislation to be justified by the necessities of the 
case.^* 

From Justice Holmes’ works, there emerges a clear con- 
ception of the law. Private law is the changeable, living 
body of rules, which must be kept fresh and vigorous, whose 
guardianship is divided between the courts and the legisla- 
tures. Constitutional law partakes of some of the character- 
istics of private law, but in other respects it is sacred. Cer- 
tain principles of eternal meaning have been embodied in it. 
It is the duty of the courts to use every means to find them 
out, and to preserve them inviolate. On the other hand the 
Constitution contains certain general and mutable provisions, 
which are not to be confused with the rigid and unchange- 
able. To separate one kind from the other, it is the duty 
of the courts to inquire what was meant in the first place.' 
If the meaning was specific at its inception, it remains 

” Steck vs. N. Y., N. H. & H. R. R- Co., 177 Mass., 165. The 
following from The Common Law, p. 78, though not directly con- 
cerned with judicial legislation, gives a hint of the attitude which 
Justice Holmes believes right for the courts to assume; 

“ The philosophical habit of the day, the frequency of legislation, 
and the ease with which the law may be changed to meet the opinions 
and wishes of the pu,blic, all make it natural and unavoidable that 
judges as well as others should openly discuss the legislative prin- 
ciples upon which their decisions must always rest in the end, and 
should base their judgments upon broad considerations of policy 
to which the tradition of the bench would hardly have tolerated a 
reference fifty years ago.” 
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specific. If it was graeraJ, ^nd capable of no definition, the 
proper function of tae courts is to expand and develop it 
in the light of new necessities. The essential point of Jus- 
tice Holmes’ opinions is that tiie provisions for which a 
specific meaning can be found, by historical or analytical 
methods, mult not be warped and changed by doctrinaire and 
scholastic interpretations. When, a provision is fohnd in the 
Constitution or in its amendments, and the reasons for its 
being there can be ascertained with accuracy, it is the duty 
of the courts to maintain this meaning against plausible 
arguments which would destroy it and substitute a signifi- 
cance totally antithetical to the original. 

The way in which Justice Holmes believes Constitutional 
provisions should be interpreted when their original meaning 
can be discovered, is brought out clearly in his opinion 
dissenting from the recent decision of the court that stock 
dividends are not income under the 16th Amendment: 

I think that the word " incomes” in the 16th Amendment should 
be read in ‘‘a sense most obvious to the common understanding at 
the time of its adoption.” Bishop vs. State, 149 Ind., 223, 230. . . . 
For it was for public adoption that it was proposed. M'Oulloch vs. 
Maryland, 4 Wheat., 316, 407. . . . The known purpose of this 
amendment was to get rid of nice qu^tlons, as to what might be 
direct taxes, and I cannot doubt that most people not lawyers would 
suppose when they voted for it that they put a question like the 
present to rest.'* 


** Eisner vs. Macomber, decided March 8, 1920, J. Holmes dis- 
senting. 



CHAPTER IT j 

The Law and Social Reform 

The fundamental antagonism found in questions involving 
the change of law to conform with novel social conditions 
is not between two legal ideas, but between two schools of 
political philosophy. The struggle in every case, whether 
involving the common law or the Constitution, is between 
' individualism and what Dicey calls CoUectivisin. Expressed 
in legal terms, crystallized out of the realm of theory, the 
problem is one of defining liberty of contract.” 

Starting from the extreme individual liberty of contract 
preached by Bentham, and Spencer, the common law of Eng- 
land has undergone a practical revolution, as the police powers 
of the government have encroached more and more upon this 
^ liberty, in the Factory Acts, the Trade Union Acts, and the 
Workmen’s Compensation laws. In the United States the 
struggle has been complicated by the limitations, express or 
implied, imposed by the Constitution /upon the courts and 
legislatures. Nevertheless, the problem here has been, in 
essence, identical with that in England. The hitherto ex- 
isting common law and Constitutional law has been inter- 
preted in greater or less conformity with the individualism 
of Bentham, and this interpretation has come into conflict 
with the stern realities of the present, represented by the 
police power, ever eager for the reform of the law. 

Any dLscusaian. of the. nqinifina ot .Tustice. Hnlmea- dwilin^ ' 
v.'ith social reform must be inadequate to describe the place 
which they hold in the whole body of his works ; and it will 
be, necessarily, open to the criticism that a false emphasis 
lias been laid upon these, to the neglect of other opinions 
of possibly greater value. 

Tet, there is no doubt that his dissents in the Lochner, 
Adair and similar cases are more widely known than any 
of his more technical opinions; and that he is more generally 
recognized as the most distinguished liberal of the American 

27 
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bench than as an eq’ially djstinguished expounder of the law 
of torts. 

His contribution to the mass of legal opinion anent eocial 
refoTm falls roughly into two classes, namely : the evolution 
of the common law which he regards as necessary to meet 
changing social demands, and the expansion of the state and 
Federal police powers to a point where they may regulate 
substantially any conditions of society which the legislative 
branch of the government may find it desirable, for the good 
of the community, to adjust. 

In the first class, he has urged the courts to determine 
consideiationa of social advantage when applying the common 
law in doubtful cases, and to expand the accepted interpreta- 
tion, if necessary, to meet the new social conditions which 
have arisen since the interpretation became fixed. 

In the second class, he has endeavored to limit the au- 
thority of the courts to declare unconstitutional statutefl 
passed ostensibly under the police power, — by adding to the 
ends for which the police power may be used the sweeping 
category, — general considerations of social advantage. Ho 
would, of course, not permit state action under the police 
power, or Congressional legislation under the Commerce 
Clause or the taxing power to violate any express or implied 
constitutional prohibition. 

But, in his interpretation of the term “oonstitutional pro- 
hibition,” he has, on occasion, differed from the majority of 
his colleagues, Briefly, the main point of difference may 
be stated thus, — that Justice Holmes gives to legislative judg- 
ment in social reform a dignity and weight above that ac- 
corded it by the precedents of constitutional decisions; and 
that he disregards liberty of contract ” in the extreme sense 
in which it has been applied by the courts to social laws. 

In “The Common Law,” Justice Holmes said somewhere 
that the law drew the “juices of life” from “considerations 
of what is expedient to the community concerned.” We have 
noted above his general views as to the functions of the 
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court and of the legislature in making articulate these con- 
siderations todajy. A discu^'on of his opiinons on every 
kind of social legislation cannot be undertaken in this paper. 
The same considerations have moved him in upholding many 
exteij^ions of the police power, but they are best emphasized 
by an examination of the way in which he has worked them 
out and applied them in the common law and in the legisla- 
tion affecting labor. 

Vegelahn va. Guntner^ is the logical beginning of a con- 
sideration of Justice Holmes^ sotaal opinions. The facts 
concern a preliminary injunction, issued by Justice Holmes, 
forbidding certain acts and threats of violence during a 
strike, but permitting “peaceful picketting.” The majority 
of the court enjoined such picketting, holding it to be one 
of the means of intimidation employed by the strikers, and 
therefore illegal. Justice Holmes, in his dissent, put to one 
'side the matter of the patrol, and went to the heart of the 
question at issue, which was the socid problem of the means 
permitted to a labor union in carrying on its collective bar- 
gaining with employers: 

The tme grounds of decision are coneideT&tioos oi poJiqy and oS 
fioci&l advantage, and it is vain to suppose that solutions can be 
attained merely, 'by logic and the general propositions of law which 
nobody disputesi Propositions ns to public policy rarely are unani- 
mously accepted, and still more rarely, if ever, are capable of unan- 
swerable proof. They require a epect^ training to enable any one 
even to form an intelligent opinion about them. In the early stages 
of law, at least, they generally are acted on rather as inarticulate 
instincts than as de^Lte ideas for which a rational defense is ready. 

There are certain grounds upon which the infliction of 
temporal damages is permitted by the law. The question in 
such cases as these is generally what amounts to justifica- 
tion. The undisputed fact that one man may deliberately 
set up a business in order to ruin a rival in trade, shows 
that it is permitted to interfere directly with another’s wel- 
fare if it is in the course of the battle of trade. 

This is on the principle that free competition is worth 

^ 167 Mass. 92, J, Holmes dissenting, 

3 
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what.it costs. For(^ may^ot be used, but an employer may 
peysuade a man toueave one shop to take work in another. 
Also, may withdraw certain financial advantages from 
a third party who continues to deal with a rival. If he 
rday do these things, he may threaten to do them, ^or a 
threat is riot per se unlawful.. If the act threatened is 
privileged, the threat to do that act is privileged. Such are 
the acts which rivals in trade may do, in the privileged name 
of “ free competition." " I have seen the suggestion made » 
that the conflict between employers and employed is not com- 
petition. ... If the policy on which our law is founded is 
too narrowly expressed in the term free competition, we may 
substitute free struggle for life. Certainly the policy is not 
limited to struggles between persons of the same class com- 
peting for the same end. It applies to all conflicts of tem- 
poral interests.” 

Thus, the Justice establishes the privileges permitted to 
parties engaged in free competition, and classifies labor and 
capital disputes as among those in which such competition 
is allowed. 

Dut there ie a notion which latterly has been insisted on a ^ood 
deal, that a combination of persons to do what anyone of them 
lawfully might do by himself will make the otherwise lawful con- 
duct unlawful. It would be rash to say that some as yet unformu* 
lated truth may not be hidden under this proposition. But in the 
general form in which it has been presented and accepted by many 
courts, I think it plainly untrue, both on authority and on prin- 
ciple. ... It is plain from the slightest consideration of practical 
Vi yjft. -lA 'nd/irtci’uJj t-Wi, 

free competition means combination, and that the organization of 
the world, now going on so fast, means an ever increasing might 
and scope of combination. It seems to me futile to set our faces 
against this tendency. Whether beneficial on the whole, as I think 
it, or detrimental, it is inevitable, unless the fundamental axioms 
of society, and even the fundamental conditions of life, are to be 
changed. 

By this reasoning a combination of labor is privileged to 
compete by the same means aa a combination of capital, that 
is, *^by argument, persuasion and the bestowal or refusal of 
those advant^ea which they otherwise lawfully control.” 

The legality of the secondary boycott next came before 



3491 


JUSTICE OLITEE WLNDBI/L HOLMES 


31 


Justice Holmes for decision. VJith qualifications which will 
be noticed shortly, he held such a boycott to be legal, thus 
assuming a position contrary to that of the great majority 
of the courts of the United States. 

>rhe primary boycott, — the refusal of an individual or group 
to deal with a person with whom he or they are in con- 
troveAy, — ^is generally considered legal. 

The secondary boycott, however, involving a refusal to deal 
with third parties who deal with the object of the primary 
boycott, is almost universally condemned as a malicious ac- 
tion, not to be justified. 

In Plant vs. Woods * the boycott as a weapon of organized 
labor, if used under conditions where it would be lawful for 
one man to use it, without its sole motive being malice, as 
a means to an end lawful in itself, -is sustained by J ustice 
Holmes. Further he extends the idea of a legitimate end 
to the gathering of the forces of labor preliminary to the fray. 

Rival labor unions were engaged in a fight for position 
among themselves. One of them threatened an employer with 
a boycott unless men of the rival union were discharged. The 
majority of the court granted an injunction against this boy- 
cott and against threats to the employer's business, holding 
that there was here no dispute between capital and labor con- 
cerning wages, but a quarrel between two elements of labor, 
which attacked the contractual liberty of others. They held 
further that the right to contract freely for one’s labor is 
a legal right, and entitled to legal protection. 

The motive here was taken as malicious. The majority 
opinion specifically refused to recognize Allen vs. Flood,® a 
then recent English case that in somewhat similar facts de- 
cided that a malicious motive did not per se make otherwise 
legal action liable in a civil suit, if the statmnents made with 
this motive were justified by the end desired in making them. 

Justice Holmes, dissenting, asserted that the actions of 


* 176 Mass. 492, J. Holmes dissentiDg. 

* 1898 Appeal Cases (Gt. Britain), 1. 
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the union “were justi^ed, ev/pn though there was no current 
dispute about wages. The fact that the end to which the 
threats were made was a strengthening of the union, in order 
that it might present a more formidable front in the subse- 
quent disputes which were ita reason for existing, he hei'^to 
be a justification for actions which he had intimated to be 
lawful, in a wages dispute in Vegelahn vs. Guntnef. 

Justice Holmes amply qualifies his assertion of the legality 
of the boycott, as has been noted above ; I infer that a 
majority of my brethren would admit that a boycott or strike 
intended to raise wages directly might be lawful, if it did 
not embrace in its scheme or intent violence, breach of con- 
tract, or other conduct unlawful on grounds independent of 
the mere fact that the action of the defendants was com- 
bined.” He goes on to slate his belief in the justification 
present in this case: 

That purpose {of the preseot boycott) was not directly concerned 
with wages. It was one degree more remote. The immediate object 
and motive was to strengthen the defendants’ society as a prelimi- 
nary and means to enable it to make a better fight on questions of 
wages or other matters of clashing interests. I differ from my 
brethren in thinking that the threats were as lawful for this pre- 
liminary purpose as for the final one to which strengthening the 
union was a means. I think that unity of organization is necessary 
to make the contest of labor effectual, and that societies of laborers 
lawfully may employ in their preparation the means which they 
might use in the final contest. 

In conclusion he disavows any serious belief in the uni- 
versal social benefits to be obtained from the organization 
of labor, for he finds that there is only so mucih to be had 
of the world’s goods, and if one group of laborers by organi- 
zation gets more than its share, it does so at the expense of 
some other group not so well equipped for bargaining. “ But, 
subject to the qualifications which I have expressed, I think 
it lawful for a body of workmen to try by combination to 
get more than they now are getting, although they do it at 
the expense of their fdlows, and to that end to strengthen 
their union by the boycott and by the strike.” 

The advance from his dictum in Vegelahn vs. Guntner 
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is twofold: (1) tliat the strengthening a labor union is a 
proper justification for an act wiiicfli is otherwise actionable ; 
(3) that, consequently, a boycott of the nature specified here, 
is a lawful weapon of organized labor under these circum- 
6tai>ces. ^ 

It is in point here to note that Justice Holmes concurs 
in a recenl dissent in the Hitchman case, 345 U. S. 259, 
from the court's opinion granting an injunction to forbid 
labor organizers operating in a mine where the contract of 
emplojrment stipulated tiiat the laborers would not join a 
labor union. Ihe organizers had been persuading workmen 
to leave employment until the owners would agree to unioni- 
zation. The court held this to be a malicious interference. 
Justices Brandeis and Holmes bdieved the end justified the 
means. 

It goes without saying that Justice Holmes does not wish 
to open the door to a freedom of action on the part of labor 
that will defy liabili^ for unlawful acts. The acts of labor 
unions heretofore considered are privileged by him only when 
done for justifiable ends. 

When no justification existed, he has applied the law as 
sternly to labor unions as to individuals. In the case of May 
vs. Wood,* there was involved an action in tort, to recover 
damages from the defendants for conspiring together to in- 
duce one Mary A. Wood to break a contract of labor. 

The deJendarit- dfmiwnd fo the deffiaration on the ground 
that it did not “ set out the words or the substance of the 
words of the false and malicious statements w'hich said Wil- 
liam Wood is alleged to have conspired to make." 

The demurrer was sustained in the lower court, and by the 
majority of the Supreme Judicial Court. It was hdd that 
such alleged malicious statements must he set out on the face 
of the declaration. 

Justice Holmes dissented, believing the pleadings sufficient, 
and believing that the case should have been heard on the 


* 172 Mass., ^11, J. Holmes dissenting, 14. 
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merits: “I regard seized in this Commonwealth, and 
as rightly settled, whether it be consistent with some dicta 
of Allen vs. Flood (1898) A. C., 1, or not, that an action 
wall lie for depriving a man of custom, that is, of possible 
contracts, as^well when the result is effected by persuai,jbn 
as when it is accomplished hy fraud or force, if the harm 
i.s inflicted simply from malevolence and without some justi- 
fiable cause, such as competition in trade.” 

Similarly, in Moran vs. Dunphy,® he held an inducement 
to breach of contract unlawful, where the facts showed none 
of the justifications whic^ he had enumerated in the cases 
previously considered. 

The first case involving labor legislation in which Justice 
Holmes expressed himself after becoming a member of the 
Supreme Court of the United States was Lochner vs. New 
York,® The dissenfing opinion whidi he delivered has be- 
come classic. It expounds fully his point of view towards 
social legislation," and its constitutionality. Moreover, it lays 
the foundation for his subsequent dissents, which work out 
more in detail, but do not alter, the doctrine set forth in 
thU case. 

The New York law limiting work in bakeries to ten hours 
daily was held unconstitutional, the court differentiating it 
from the law upheld in Holden vs. Hardy ^ on the groimd 
that it was not a matter of common understanding ” that 
more than ten hours of work in a bakery was unhealthy, while 
,in the case of Holden vs. Hardy it had been shown that an 
eight hour law for miners was necessary as a health measure. 

The necessary implication of this decision was that the 
judgment of a state legislature as to the necessity of mi 
alleged health law was not final, but that the necessity of 
all such laws must be proved afBrmatively to the Supreme 
Court. Failing such proof, the Supreme Court, having no 


‘ 177 Mass., 485. See also Western vs. Barnicoat, 175 Mass,, 454. 
* 198 U. S., 45, J. Holmes dissenting, 74. 

’ 169 U. S., 366,upholding Colorado 8 hour law for miners, where 
the danger of the occupation was recognized by “common under- 
standing," 
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knowledge of local conditions otlter tiiajV what was shown in 
the testimony, which does not appear to have been of a statis- 
tical or expert nature, will declare the state law unconstitu- 
tional as beyond the police power of the state, infringing the 
lib*ty of contract guaranteed by the 14th Amendment. 

The term “common understanding^’ seems to be taken 
to mean, in this decision, the understanding of the court, 
lather than of the legislature, ot of the general public opinion 
‘ of the state. Furthermore, the court laid stress on the fact 
that employees in bakeries were not suffering from any dis- 
abilities, were not wards of the state, and thus were free to 
make any sort of a contract of labor that they diose. 

Here the extreme individualistic interpretation of the 14th 
Amendment was given by the majori^, in direct antithesis 
to the principle which Justice Holmes believed appropriate 
to this cose. The court placed the burden of proof upon the 
legislature; Justice Holmes placed it upon the court. The 
fact that the legislature had seen fit to pass the law was proof 
to Justice Holmes that the law was what it purported to 
be according to the “common understanding.” It then could 
only be held unconstitutional if no “reasonable man” might 
say that it would accomplish what ihe legislature intended. 

He first cited examples of interference by law with the 
liberty of contract, notably the Sunday laws, usury laws, and 
lottery laws : The » liberty of the citizen to do as he likes 
sc long as he does not interfere with the liberty of others 
to do the same, which has been a shibboleth for some well- 
known writers, is interfered with by school laws, by the Post- 
office, by every state or municipal institution which takes 
his money for purposes thought desirable, whether he likes 
it or not.” Prohibitions of combinations by law are familiar,* 
sale of stock on margin has been forbidden by California,* 
and an eight hour law for miners has been upheld.'® 

14th Amendment does not enact Mr. Herbert Spencer’s So- 
cial Statics.” Nor did it enact any particular economic 


• Northern Securities Case, 193 U. S., 197. 

• Otis vs. Parker, 387 U. S., 605. 

« Holden vs.^Hardy, 169 U. S., 366. 
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theory, either of pat(^alis^ or of laissez faire. The legis- 
lative judgment is to be taken as final, since a reasonable 
man might uphold the law as a health measure or as a first 
installment of a general regulation of tl^e hours of work/’ 

This opinion repudiates the doctrine of liberty of contract 
as applying "to relations between 'employer and employee. 
With this impediment out of the way. Justice Hdlmes’ view 
is certain of success. Indeed, the impossibility of the attitude 
of the majority came to be recognized by the court, and, 
though hesitatingly, it has allowed a gradual broadening of 
the police power until, in the re<^nt case of Bunting vs. 
Oregon, an hours of labor law applying to adult males in 
occupations not at all dangerous was sustained — ^though the 
ostensible basis of the decision was the necessi^ of the law 
as a health measure, shown by the statistical brief prepared 
by the present Justice Braudels and Mr. Felix Frankfurter. 

First, then, in Massachusetts, Justice Holmes sought wider 
common law rights for the labor organization in its encounters 
with the employer. Next, on the Supreme Court, he placed 
within the police power of the state the r^ulation of the 
hours of labor contract between employer and employee. Fi- 
nally, he upheld a virtual combination of the two principles 
in attempts by the Federal and state governments to give 
affirmative protection to the labor union, and to regulate the 
contracts of labor at the same time. 

It will thus be seen that he recognizes that there is an 
intrinsic inequality between the positions of '' capital ” and 
'*‘'labor)'' an'd'believes’i't compatible with the police power lo] 
the legislature to decide that this inequality should be re- 
medied by law, for the general welfare of the community 
The fictitious equality between the employer and employe( 
has been maintained by the extreme interpretation of " free- 
dom of contract" which generally American courts hav< 
given. The maintenance of this fiction has in fact producec 
an inequality.'* 


” 243 U. S., 426. 

Hoscoe Pound, Yale Law Kct., 454. 
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Without expressing his persdial ap|)roval or disapproval 
of existing industrial conditions. Justice Holmes believes that 
the workman actually needs the paternal care of the state 
to a certain extent in his bargaining, as has been shown 
byHhe laws of States and of Congress which attempt to give 
this protection. The fact that the majority legislative opin- 
ion is to '\his effect, — evidenced hy the legislation,— makes 
the object desired a legitimate one within the police power, 
for the reasonable man cannot eay that it will not be to the 
advantage of society. 

The power of the Federal Government is to be derived 
from the regulatory power exercised under the Commerce 
Clause; that of the States, of course, is the police power 
which permits them to legislate for the moral and^hysical 
good of their people. In present conditions a workman 
not unnaturally may believe that only by belonging to a 
* union can he secure a contract that shall be fair to him. . . . 


If that belief, whether right or wrong, may be held by a 
reasonable man, it seems to me that it may be enforced by law- 
in order to establish the equality of position between the par- 
ties in which liberty of contract begins.” “ 

The majority of the Supreme Court in Adair vs. United 
States,^* held that so much of the Erdman Law, a Federal 
Statute, as forbade the discharge of an employee of an inter- 
state carrier on account of his membership in a labor union, 
was unconstitutional as impairing the liberty of contract in- 
terpreted to be guaranteed by the 5th Amendment. Many ^ 
States have enacted legislation similar to the Erdman Act, 
and such legislation has been uniformly held unconstitu- 
tional by State Tribunals-*' It further held that there was 
no such connection between membership in a labor union and 
interstate commerce as ga^e Congress authority to legislate 
under the Commerce Clause- Justice Harlan made the state- 
ment that “ in all such particulars the employer and the em- 


Gopyage ve. U. &..> I, J. diawatiog, 24. 

** 208 U. S., 168, J. Holmes dwaentiDg. 190. 

Commona and Andrews, Principles of Labor Legislation, p. 113. 
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ployee have equality ^ rigl|jt> and any legislation that dis^ 
turbs that equality is an aTbitrary interfeience with the lib- 
erty of contract which no government can legally justify in 
a free land/’ 

Justice Holmes, in his dissent, argiies that labor unions 
are closely enough connected with interstate commerce to 
be aubj’ect to Congressional regulations; but he "bases his 
chief criticism of the decision upon social grounds. He finds 
the law to be a very limited interference with liberty of 
csontract *. 

I confess that I think that the right to make contracts at will 
that has been derived from the word ‘ liberty * in the Amendments 
haa been stretched to its extreme by the decisions; but they agree 
that sometimes the right may be restrained. Where there is, or 
generally is believed to be, an important ground of public policy 
for reatre.i^t, the Constitution doea not forbid it, whether this court 
agrees or disagrees with the policy pursued. It cannot be doubted 
that to prevent strikes, and, eo far ae possible, to foster its scheme 
of arbitration, might be deemed by (i^ngress to be an important 
point of policy, and I think it impossible to say that Congress nrtght 
not reasonably think that the provision in question would help a 
good deal to carry its policy along. 

But suppose the only effect really were to tend to bring about 
the complete unionizing of such railroad laborers as Congress can 
deal with, I think that abject alone would Justify the act. 

'So, in the Lochner and the Adair cases Justice Holmes 
has attempted to add two new areas for the exercise of the 
police power — a general regulation of the hours of work,” 
and “the complete unionizing of such railroad laborers as 
Congress can deal with.” The statements themselves show 
more clearly than could any comment the differences between 
Justice Holmes’ views and the long line of decisions of the 
Supreme Court enshrining “liberty of contract” in a hal- 
lowed niche among the fundamental guarantees of the Con- 
stitution. 

In Coppage vs. Kansas, a Kansas law was held unconstitu- 
tional which forbade prescribing as a condition precedent to 
employment that the employee would not join a labor union 
during employment. The grounds of the decision were sub- 
stantially the same as those in the Adair case. Justice 
Holmes’ concise <fissentmg opinion cites the dissents in Massa- 
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chusetts and in the Supreme C^^urt, a^d affirms his belief 
that the principles which he erpre^ed in them apply equally 
well to the case in question. Concluding, he says : “ Whether 
in the long run it is wise for the workingmen to enact legis- 
lation of this sort is not my concern, but I am strongly of 
opinion that there is nothing in the Constitution of the United 
States to prevent it, and that Adair vs. U. S. . . . and Loch- 
ner vs. N. Y. . . . should be overruled.” 

In a Massachusetts case, decided in 1891,'® Holmes sus- 
tained the constitutionality of a state law prohibiting the 
imposition of fines upon workmen by employers on account 
of imperfect work. The majority of the court held that thia 
was an interference with the liberly of contract, and hence 
unconstitutional. Justice Holmes, dissenting, stated clearly 
his opinion that the legislative judgment was binding where 
no clear proof of its error was presented to the court.'’ 

» That the legislature may regulate the method of payment 
of wages is the opinion of the Supreme Judicial Court of 
Massachusetts, to which Justice Holmes subscribed.'® It is 
difficult to reconcile this opinion with the avowed ^‘‘freedom 
of contract” beliefs of the Massachusetts court. However, 
it is in accord with the view of the United States Supreme 
Court.** 

The; argument presented in the opinion of the Justices 
approaches very closely to Justice Holmes’ reasoning in Loch- 
ner vs. New York. “ Freedom of contract ” is not found in 
the Massachusetts Bill of Rights specifically. Economic the- 

Commonwealth ve. Ferry, 155 Hiass., 117, J. Holmes dissenting, 

123. 

“ I suppose that this act was passed because the operatives or 
some of them, thought that they often were cheated out of a part 
of their wages under a false pretense that the work done by them 
was imperfect, and persuaded the, Legislature that their view was 
true. 

" If their view was true, I cannot doubt that the Iiegislature 
could deprive the empldyere of an honest tool, which they were 
using for a dishonest purpose, and I cannot pronounce the legisla* 
tion void, os based on a false assumption, since I know notbing 
about the matter one way or the other.’' 

** Opinion of the Justices, 163 Mass., 589 C895)« 

See Knoxville Iron Co. vs. Harbison, 183 U. S., 13; McLean vs. 
Arkansas, 211 JJ. S., 639. 
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ories have changed s:pce adoption of the Bill. There are 
certain well-known restrictions on the freedom of contract. 
The decision of the Legislature in this matter is based on 
public policy, and the courts can only inquire if it is plainly 
repugnant to the Constitution. There has been similar legis- 
lation in foreign countries and in some of the States, There- 
fore, "we cannot say, as a matter of law, that th» legislation 
proposed is so plainly not wholesome, or reasonable,' that the 
General Court may not judge it to be for the good and welfare 
of the Commonwealth.” 

Justice Holmes has not delivered the opinion of the Court 
in any one of the recent cases sustaining Workmen’s Compen- 
sation and Employers’ Liability L^s. However, he has been 
found always on the side of their constitutionality, — a posi- 
tion tbREt was to be expected of him. Concurring, in the 
Arizona Employees’ Liability Case,*” he says : " There is some 
argument made for the gencr^ proposition that immunity* 
from liability when not in fault h a right inherent in free 
government . . . But if it is thought to be public policy 
to put certain voluntary conduct at the peril of those pur- 
suing it whether in the interest of safety or upon economic 
or other grounds, I know of nothing to hinder.” 

When the Supreme Court declared the first Federal Em- 
ployers’ Liability Law vmconstitutional on the ground that 
its words applied to acts not under the authority given to 
Congress by the Commerce Clause, Justice Holmes believed 
that it was possible to save the constitutionality of the law 
* "without doing violence to the habits of English speech,” 
by narrowing the words by the interpretation put on them.*’^ 
Certainly the suggested interpretation would have saved the 
necessity for redrafting the law and for its second passage 
by Congress. Considerations of public policy were with Jus- 
tice Holmes in this case.** 


Arizona Copper Co. ts- Ilainnicr, Dee. June 9, 1919, J. Holmes 
concurring. 

Howard ts. Illinois Central R. R. Co., 207 U. 8., 463, J, Holmes 
dissenting, 541. •> 

** See J. H. Ralston, “ Judicial Control Over Legislatures,” in 64 
American Law Rev., 1, 32. 
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Justice Holmes came to the bcDih in 1^82, when the transi- 
tion from individualism to coUectiv^m in England was in 
progress. Throughout his career on the Supreme Judicial 
Court of Massachusetts, the English law was being amended 
by socialistic legislation. Before he was called to Washing- 
ton, the change in the labor code of England '^^as complete 
in its essential respects. Justice Holm^ was too learned in 
the history of the law to be blind to the fact that the socialis- 
* tic trend in American political thought would finally demand 
extensive paternal legislation in no uncertain terms ; and that 
when this demand became strong enough serious consequences 
might follow the failure of the courts to acquiesce in the 
legislative program. 

The supremacy of Parliament had made easy the intro- 
duction of new ideas into the English law. But the^wntrol 
of the legislature by American courts raised a serious ob- 
rtacle to the crystallization of opinion into law which the 
courts would hold constitutional. Yet, the necessity for the 
establishment of a benevolent attitude towards social reform 
was apparent to Justice Holmes. At the time when he was 
first stating his views, the Constitution was regarded as al- 
most immutable. Amendment had come only as the result 
of civil war, and, to many commentators, no further change 
might be looked for short of a popular upheaval.^® 

Next to amendment of the Constitution, the most feasible 
means of giving validity to new principles was to change the 
interpretation of the provisions under which the inevitable 
social legislation would be held invalid. Liberty of con- 
tract and the broad powers of review assumed by Hie courts 
under the 5th and 14th Amendments were the elements which 
barred the way to reform, — and it is against these interpre- 
tations that Justice Holmes^ most significant attacks have 
been directed. 

The views of constitutional interpretation here attributed 
to Justice Holmes might be thought to be the reflections of 
his personal beliefs in something akin to socialism. But 


»» Bryce, American Commonwealth, chao. xxxi. 
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the contrary is tmi. Toistate his economic ideas affirma- 
tively is not easy, but he has plainly indicated the things 
in which he does not believe. Curiously, they are the same 
things for which he has most stubbornly sought legal re- 
cognition when they were demanded by public opinion. He 
continually “warns the courts against allowing personal views 
to cloud their judgment. He wouj^l not have the court at- 
tempt to mould public opinion, but, after opinion had crys- 
tallized into law, he would have the court make it effective. • 
In his judicial opinions, in his legal essays, and in his 
speeches, Justice Holmes has maintained this idea ; but at the 
same time he has disavowed his belief in socialism, and has 
refused to affirm his confidence in paternalism, “or in any great 
benefits which may come from the complete organization 
of 

I believe that the wholesale social regeseration which so many 
now seem to expect, if it can be helped by conscious, co-ordinaUsd 
human effort, cannot be affected appreciably by tinkering with the 
institution of property, but only by taking in hand life and trying 
to build a new race. That would 1^ my starting point for an ideal 
for the law. The notion that with socialized property we should 
have women free and a piano for everybody seems to me an empty 
humbug.** 

I have no belief in panaceas and almost none in sudden ruin. . . . 
Hence I am not much interested cme way or the other in the nos- 
trums now so strenuously urged.** 

This case is decided upon an economic theory which a large part 
of the country does not entertain. If it were a question whether 
I agreed with that theory, I should desire to study it further and 
long before making up my mind.** 

I think it well to add that I cherish no illusions as to the meaning 
and effect of strikes. While I think the strike a lawful inatrumsit 
in the universal struggle of life, I tfaiiik it pure phantasy to suppose 
that there is a body of capital of which labor as a whole secures a 
larger share by that means.** 

These statements show pretty conclusively that Justice 
Holmes is not fired with a socialistic ardor. He emphasizes, 
however, the social basis which is the ultimate foundation of 
the law. “ The time has gone by,” said Justice Holmes twen- 


•* Ideals and Doubts, 111. Law Eeview, May, J9J5, p, 1, 3 . 

*® Law and ths Court, 1913, Speeches, p. 98. 

■* Lochner vs. New York, 176 Mass., 492, J. Holmes dissenting. 
** Plant v8. Woods, 176 Mass., 492, J. Holmes diycnting. 
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ty-six years ago, “ when law is only at!) unconscious embodi- 
ment of the common will. It has become a conscious reaction 
upon itself of organized society knowingly seeking to deter- 
mine its own destinies.”*® And again: 


Everyone instinctively recognizes that in these days the justifl- 
oation of a law for us cannot be found in the fact taat our fathers 
always have followed it. It must be found m some help which the 
law brings toward reaching a social end which the goveraing power 
of the community has made up its mind tlmt it wants. 

But inasmuch as the real justification of a rule of law, if there 
be one, is that it helps to bring about a social end which we desire, 
it is no less necessary that those who make and develop the law 
should have those ends articulately in their minds. 


That this fundamental social basis of the law has been lost 
eight of by the courts is Justice Holmes’ belief.^' In his 
earliest legal writings he recognized the social sources of the 
law,®* and ha has never abandoned this concepticfi' in hia 
<jonaideration of new and seemingly revolutionary statutes 
-striking at the roots of the established social order. 

His liberality towards the novel in legislation is predicated 
upon the conviction that the social theories of no period have 
been written or properly interpreted into the fundamental 
law of the land; that “a constitution is not intended to em- 
body a particular economic theory”; and that, consequently, 
social ideas which have been accepted by the courts and have 
come by usage to be conceived of as a part of the organic 
law and immutable, are not in reality of any greater weight 
than other and newer social beliefs. Therefore, he argues, it 
is the duty of the courts to note the change in the very nature 
of society, and to do away with the theories of the past that 
are erroneously being applied to the present. * 

The reaction against socialistic preachings, when they first 
were heai^ by the country, led to an almost universal accept- 


»• Privilege, Malice and Intent, 8 Harv. Law Rev., 1, 9. 

” Law in Science and Science in Law, 12 Earv. Law Rev., 443, 452. 


ao 4(30 

“Thus he says: “I think that the Judges themselves have failed 
adequately to recognize their duty of weighing considerations of 
social advantage” (Path of the Law, 10 Harv. Law Rev.. 457, 467). 
•• See early pages of The Common Law. 

•• Lochner vs. New York, 198- U. S., 45. 
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ance by courts of the^fecononiic view of Adam Smith ana me 
le^al philosophy of Benfcham.’* The doctrine of laissez faire 
was interpreted into the guaranty of liberty in the Bill of 
Rights and in the 14th Amendment, and out of this grew 
the “freedom of contract” which has consistently blocked 
the way to so^iial reform. 

When Bocialism first began to be talked about, tbe 'comfortable 
classes of the community were a good deal frighteTied. I suspect 
that this fear has infiuenced judicial action both here and in Eng- 
land. ... I think that eomething similar led people who no longer 
hope to control the Jegisiatures to look to the courts as es^poundefs 
of the Constitutions, and that in some courts new principles have 
been discovered outside the bodies of those instruments, which may 
be generalized into acceptance of the economic doctrines which pre- 
vailed about fifty years ago, and a wholesale prohibition of what a 
tribunal of lawyers does not think about right.*® 

The icnacity with which the courts have held to these 
doctrines as ^ed constitutional principles, Justice Holmes 
does not find surprising. “No doubt the history of the law. 
en« 20 urages scepticism when one sees how far a rule or a 
doctrine has grown up, or when one notices the naivete with 
which social prejudices are taken. for eternal principles. But 
it also leads to an unconvinced conservatism.” 

This conservatism is to he expected of courts on account of 
the habits of thought which arc natural to judges, who, 
“ especially as they grow older, resent attempts to push analy- 
sis beyond consecrated phrases, or to formulate anew.” 

Justice Holmes does not wholly condemn conservatism. 


•‘Liberty of Contract, by Roecoe Pound, 18 Tale Law Rev., 454, 
discusses the development of this theory. The first American state- 
ment oC it appears in Oodcharles vs. Wigemaa, lid Pa. St., 431. It 
was a logical consequence of the individualism preached by Bentham 
and Mill, superimposed upon the natural rights political philosophy 
io which the American Constitution was founded. 

•» Path of the Law, 10 Harv. Law Rev., p, 407. 

•• Review of " Holdsworth’e English Law,** in Law Quarterly Re- 
view, Oct. 1909, 412, 414. 

■^Answer to Resolutions, on Wm. Allen, Speeches, p, 52. This 
idea is also expressed in the following from " Privilege, Malice 
and Intent”: ‘‘Perhaps one of the reasons why judges do not 
like to discuss questions of policy, or to put a decision in terms 
upon their views ^ lawmakers, is that the moment you leave the 
path of merely logical deduction you lose the illusion of certainty 
which makes legal reasoning seem like mathematics.” 
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He would aot lightly overrule precedOiits. However, when 
there comes a doubtful case he points out that the struggle 
is between two social desires, and that the decision rests upon 
the choice of the judge.** When the judge is called upon to 
exercise this prerogative of choice in a case involving an at- 
tempt to change the social status quo, the fact of the novelty 
of the id*?a is not an argument against it, and must not 
influence the judgment. 

[A Oonstitutioii] ie made foi i>eople of luniame&ially diSering 
views, and. the accident of our finding certain opinions natural and 
familiar, or novel, and even shocking, ought not to conclude our 
judgment upon the question whether statutes embodying them con< 
fllct with tiis Constitution of the United States. 

General propositions do not decide concrete cases. The decision 
will depend on a judgment or intuition more subtle than any arti- 
culate major premise. But I think that the proposition just stated, 
if it is accepted, will carry us far toward the end. Evefy opinion 
tends to become a law. I think that the word “liberty," la the 14th 
Amendment, is perverted when it is held to prevent the natural 
outcome of a dominant opinion, nnlesa it can be said that a rational 
and fair man necessarily would admit that the statute proposed 
would infringe fundamental principles as they have been understood 
by the traditions of our people and our law.** 

By the criterion established is this statement, Justice 
Holmes denies that principles based on the laissea iaiie the- 
ories of the 19th Century English economists would be judged 
by his ^'"rational and fair man " to be any part of our funda- 
mental law. Therefore, they are not to he held as binding 
in the judicial consideration of social questions as they arise 
today. 

liL faidh_ cases, thi legslative. body, is. the. of. the_ ad? 

visability of a social reform. Its decision finally disposes of 
the question of social advantage. The judge is concerned 
only with the constitutionality of the measure. He must 
not let his own prejudice lead him to pronounce for or against 
a particular economic theory. He is to decide simply: Is 
this measure a result of a majority belief that it will be for 
the social good of the community? He is not concerned 


** Law in Science and Science in Law, 12 Harvard Law Review, 
460-461. 

*• Lochner va. New York, 198 U. 45. 

4 
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with the question ; Should majority believe this me&ure 
to be advantageous socially? There is nothing of ethics in- 
volved. The fact of a predominant opinion as to the social 
advantage is sufficient justification for a law, where no 
indisputable constitutional guarantee is plainly infringed. 

'' Judges are, apt to be naif, simple-minded men, and they 
need something of Mephistopheles. We too need education 
in the obvious, — to learn to transcend our own convictions 
and to leave room for much that we hold dear to be done ^ 
away with short of revolution by the orderly change of law.” 

Justice Holm^’ opinions have been vindicated in at least 
one direction. His attitude towards hours of labor laws 
has come to be that of the Supreme Court in practice, and 
of many inferior courts as is evidenced by recent widely scat- 
tered deflisions upholding hours of labor laws. 

The decisions reached by ttie courts in this matter have 
coincided with Justice Holmes* of fifteen years ago, but in* 
the manner of courts reversing themselves, the reasoning has 
given no hint that the new position is in any way different 
from the old. Hours of labor laws are now sustained as 
health measures — following the development by counsel of 
the statistical method of presenting argument in favor of 
social legislation. This innovation may, without stretching 
the imagination too greatly, be partially credited to Justice 
Holmes' writings, and his influence with the section of the 
bar which has been instrumental in framing the statistical 
method of argument. 

With his recognition that changing social conditions de- 
manded new laws, Justice Holmes realized that perhaps many 
of these laws were too far in advance ofrthe “ common under- 
standing ” to find acceptance in the courts. While accepting 
the new himself on purely l^al grounds, as we have seen, 
he suggested the necessity for a scientific determination of 
the worth of the new social legislation. In 1899, he said: 

I have tried to ehow by examples Bomething of the interest of 
science as applied to the lav, and to point out some possible im- 


‘"law and the Court, 1013, Speeches, p. 98. 
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provement in our way of approacl^g practical questions in the 

same sphere, ... 1 have in mind an ultimate dependence upon 
Bcienee because it is finally for science to determine, so far as it 
can, the relative worth of our different social ends, and, as I have 
tried to hint, it is our estimate of the proportion between these, 
now often blind and unconscious, that leads us to insist upon and 
to dhlarge the sphere of one principle and to allow another gradually 
to dwindle into atrophy. ' 

Before this time, he had made the significant predication. 
“ For the rational study of the law the black-letter man may 
’ be the man of the present, but the man of the future is the 
man of statistics and the master of economics.” 

The means of approach devised by the present Justice Bran- 
deis in Muller vs. Oregon and Bunting vs. Oregon, seema very 
closely predicted by Justice Holmes. The fact that statistics 
were powerful enough to convince the Supreme Court in these 
cases, and, in numerous other decisions, to persuaSe lower 
courts of the healthfulness of hours of labor laws, leads in- 
evitably to the belief that a statistical argument will be formu- 
lated which will legalize the protection of labor in its equality 
of bargaining, and will enable the courts to abandon their 
present position in that regard, in fact if not in theory. 



CHAPTER III 


CoHAtEBOB Clause 

The decisions concerning the powers of Congress usder 
the Commerce Clause, in which Justice Holmes has partici- 
pated, have marked out a new field for the exercise of a Fed- 
eral police power — a power admittedly necessary under the 
industrial conditions of the past twenty years — but neverthe- 
less a power probably far beyond the imagination of the 
framers of the Constitution. The r^ulations which have 
passed Congress since the beginning of the century, and the 
Supreme CourFs interpretations of the few similar pieces of 
legislation already on the statute books, have resulted in a 
centralization in the national government of control of mat- 
ters which have required a subtle reasoning to bring them 
into connection with interstate commerce. * 

In general, the Supreme Court has shown itself to be in 
full accord with Congressional views of public policy in these 
questions, and has contrived to sustain most of tbe legislation 
under what may properly be termed the Federal police power. 
In cases where the Court has found that Congress at- 
tempted more than the Commerce Clause could be interpreted 
to authorize, Justice Holmes has differed with his colleagues 
in several notable dissenting opinions. When the Court has 
sustained legislation of this nature, he has always been with 
the majority. 

In the light of his expressed beliefs as to social legislation 
of all kinds, the benevolent attitude of Justice Holmes to- 
wards this extension of Congressional control is natural. It 
would have been inconsistent indeed for a judge who had en- 
deavored to interpret the common law to conform to changed 
social conditions, and who had vehemently ohampioned the 
right of a state to base its police regulations upon considera- 
tions of social advantage, to deny to Congress the power to 
legislate in behalf of the general good — ^when such legislation 
could be sustained conveniently under a clause of the Con- 
stitution whose possibilities had not yet been f^iUy expounded. 

Ids 
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Tiat lie haf gone further, on occasirji, than the majority 
of the court, in upholding police regulations of Congress 
under the Commerce Clause has been noticed before as the 
logical working out of his often expressed beliefs in the social 
justification to be permitted to the police power. 

The constitutionaliiy of the Sherman Anti-Trust Act had 
been settled before Justice Holmes took his seat upon the 
court at Washington, but the interpretation of that law was 
coming to be matter of vital national importance. He has' 
filed one strong dissenting opinion in regard to the court’s 
interpretation. But, since the Northern Securities case,^ in 
1904, he has been with the majority in applying the pro- 
visions of the law. However, his views in that case have had 
some practical influence, and have served to mark out pretty 
definitely the limits beyond which the prohibitions , of the 
Sherman Act cannot be made to reach without danger to the 
industrial and financial stability of the nation. 

Justice Holmes has shared none of the antipathy towards 
combinations per se which has been apparent in some degree 
since the agitation for the anti-trust acts began. In Massa- 
chusetts he repudiated the idea that the acts of a combina- 
tion were illegal because of the existence of the combination. 
What he thought true of combinations of labor, he thought 
equally true of combinations of capital. Prosecution for 
being, and not for doing, was, to him, justified under no 
proper principle of the law. Hence, his liberalism is unique 
in that it is applied to capital as well as to labor. He believes 
that combinations of both have their necessary place in the 
general order of things, and he would no more destroy the 
one than the other. 

The Northern Securities Company was incorporated under 
the laws of New Jersey, for the purpose of acquiring and 
holding a majority of the stock of the Great Northern and 
the Northern Pacific Railroads, which were parallel and 
competing roads. The Company was enjoined from voting 
this stock on the ground that the company was a combina- 


* 193 U. S., 197, J. Holmes dissenting, 400. 
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tion in Testraint of^nters^te trade and a monopoly, ana 
therefore guilty of a iriolation of the Sherman Anti-Trust 
Act, 

The opimon of the eouit, delivered by Justice Brewer, held 
that the acquisition of the stock was an act having the e^ct 
of restraining trade, preventing competition, and establishing 
a monopoly, all contrary to the law. No affirmative monopo- 
listic or restrictive acts had been done by the company. The 
possession of the power to do them, , and the probable intent 
to do them, were held to justify the injunction- 

justice Ho]2nes, who spoke also for Chief Justice Puller 
and Justices White and Peekham, after insisting upon a 
strict construction of the words of a criminal statute, under- 
took. to show that the acts of the Company constituted nei~ 
ther a monopoly nor a combination in restraint of trade at 
common law, and that the Act had not given any definition 
of monopoly or combinaion in restraint of trade; therefore^ 
the common law definitions must have been meant. 

A single railroad down a narrow valley or through a mountain 
gorge monopolizes all the railroad transportation through that 
valley or gorge. Indeed, every railroad monopolizes, in a popular 
sense, the trade of some area. 

A monopoly of * any part ’ o£ <»mmerc8 among the states is un- 
lawful. . . . But the act of Congress will not be construed to mean 
the universal disintegration of society into single men, each at war 
with all the rest, or even the prevention of all further combinations 
for a common end. 

The common law idea of a combination in restraint of 
trade required some attempt to kee^ competitors out of the 
* field. Some affirmative act was required. Justice Holmes 
maintained that no such act had been shown in this case : 
‘‘^This act is construed by the government to affect the pur- 
chasers of shares in two railroad companies because of the 
effect it may have, or, if you like, is certain to have, upon 
the competition of these roads. If such a remote result of 
the exercise of an ordinary incident of property and personal 
freedom is enough to make that exercise unlawful, there is 
hardly any transaction concerning commerce between the 
states that may not be made a crime by the finding of a jury 
or a court.” 
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"Wliatevei may ta-ve been the merits the majority opinion 
in this case, — and it is difficult to condemn the court's deci- 
sion on grounds of public policy, — ^the warning sounded by 
Justice Holmes has apparently been of some influence. The 
dodNine of the majority has not been pushed to the logical 
extreme perceived by Justice Holmes, but has i)een steadily 
restricted. 

In his dissent, Justice Holmes pointed out that the siae of 
the oomhination was not to 'be considered under the words 
of the Act; that the natural inclination was to read the law 
as against great oombinations only; but that the law said 
" every " and " any part " and therefore applied to the small 
as well as the great. 

Clearly, the Sherman Act was not intended to bre^ak up 
the business organization of the United States, and the reali- 
zation of that fact has led the Court to make a distinction 
ih practice between the good trusts and the bad trusts of 
which President Roosevelt spoke. Further, the later cases 
have been decided on proof of afiirmative illegal acts of a 
combination, and not on a more or less remote probability 
of their occurrence. 

United States vs. United States Steel Corporation ‘ seems 
to repudiate finally the principle of the wajority in the North- 
ern Securities Case 'that the ability to do wrong, — the posses- 
sion of the power to monopolize and to restrain trade, — is in 
itself illegal. Justice McKenna, speaking for the majority, 
said: 'Shall we declare the law to be that size is an offense^ 
even though it minds its own business, because what it does 
is imitated? The Corporation is undoubtedly of impressive 
size, and it takes an effort of resolution not to be affected 
by it or to exaggerate its influence. But we must adhere to 
the law, and the law does not mala mere size an offense or 
the existence of unexerted power an offense. It, we repeat, 
requires overt acts, and trusts to its prohibition of the 
and its powers to repress or punish them.'' 

Justice Holmes concurred with the majori^ in this deci- 


•Dec. Mch. 1,,1920. 
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Sion. While the Norlhem Purities Case is not mentioned 
by Justice McKenna, his words must be taken as overruling 
the doctrine set forth in it, and as fully vindicating the opin- 
ion of Justice Holmes, after seventeen years. 

The acquittal of the Steel Corporation further repud^tes 
the principle *of the Northern Securities Case in view of the 
admission that the Corporation had been guilty of fUegal acts 
prior to the institution of the dissolution, suit in 1911, and 
thus demonstrated in practice its powers of monopoly and 
restraint of trade, while the Northern Securities Company 
had not performed any act per se illegal, or constituting a 
common law intent to monopolize or to restrain trade.* 
However, just aa he applied the common law rigorously 
to the ^unjustified acts of labor organizations in Massachu- 
setts, so "has he applied the Sherman Act to combinations 
of capital whose acts were illegal by the criteria which he 
had established, * 

A proved intent to restrain trade, by the standards of the 
common law, has seemed to Justice Holmes ample ground 
to enforce the Act. Thus, in a case ^here it was alleged 
that the acts contemplated would have been lawful even 
if done, he remarked: “It is enough to say that some of them 
conceivably might have been adequate to accomplish the re- 
sult, and that the intent alleged would convert what on their 
face might be no more than ordinary acts of competition or 
the small dishonesties of trade into a conspiracy of wider 
scope, as has been explained more than once." * 

T/eiivering 'fne opinion oi a unanimous coui*! m 'Sw'ilt 
United States,® the Beef Trust case, he brought out even 
more plainly the importance of the intent : 


* Justice Holmes concurred in the dlsseot from the recent de> 
cision dissolving the Reading Railroad Coal combination. The 
majority opinion, of four Justices, placed a technical construction 
upon the Sherman Act and the Commodities Clause, apparently 
modifying in some respects, the doctrine of the Steel Trust Case. 
The division of the court was the same as in the Steel Trust case, 
with the exception of Justice McKenna, who joined Justices Pitney, 
Clark and Day fwho dissented from the Steel Trust decision) to 
form a majority in the Reading case. 

* Nash vs. U. S., 229 U. S., ?73. 

* 196 U. S., 3r?5. I 
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The statute gives this proceeding againit combinations in re- 
straint of commerce among the states and against attempts to 
monopolize the same. Int^t is almost essential to such a combina- 
tion, and is essential to such an attempt. Where acts are not 
sufficient in themselves to produce a result which the law seeks to 
prevent, — for instance, the monopoly, — but require further acts in 
addtfjon to the mere forces of nature to bring that result to pass, 
an iment to bring it to pass is necessary in order to produce a dan-' 
gerous probability that it will happen. . . . But when that intent 
and the coclequent dangerous probability exist, this statute, like 
manjr others, and like the common law in some cases, directs itself 
against the dangerous probability as well as against the completed 
result. 

In the Beef Trust Case, acts had been done ■which were 
intended to restrain trade; therefore, Justice ^Holmes dis- 
tinguished it without difficulty from his conception of the 
Northern Securities Case, and agreed with the Court in ap- 
plying the Sherman Act ^ 

The Danbury Hatters* case did not disclose hiiA as dis- 
senting from the decision that labor unions were amenable 
to the Sherman Act, an additional example, if one were neces- 
sary, of hig impartial administration of justice to labor and 
capital alike. 

It is not within the scope of this study to examine in 
detail all of the cases in which the Commerce Clause has 
been involved since Justice Holmes came to the bench. It 
has been noted previously that he upheld the Brdman Act,^ 
and both Federal Employers’ Liability Acts.® Other import- 
ant Congressional legislation under the Commerce Clause 
which he has been in agreement with the court in sustaining 
are: The Adamson Eight-Hour La-w;® The Lottery Act, 
excluding lottery tickets from interstate commerce ; the 
Mann White Slave Act; “ the act excluding prize fight films 
from interstate commerce the Pure Food Laws;^* the 

• Loewe vs. Lawlor, 208 U. S., 274. 

’ Adair va, United States, 208 U. S., 181, J. Holmes dissenting. 

*207 U. S., 463, J. Holmes dissenting; 223 U. S., 1. 

• Wilson vs. Ne'w, 243 U. S., 332. 

^®C?hampion va. Ames, 188 U. S., 321, 

Hoke VB. United States, 227 U. S., 3(^. 

“Weber vs. Freed, 239 U. S., 325. 

^*Hippolite Egg Company vs. United States, 2^0 U. S., 46; Mc- 
Dermott VB. Wisconsin, 228 U. S-, 116; Hebe Co. va. Shaw, 248 U. S., 
297. 
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Webb-Keuyott Act;** the ^eed "Bone-Dry” Amendment.^® 

After 1908, when the Adair case brought him into conflict 
with the majority of the court. Justice Holmes found no 
occasion ^ differ with his collea^es on a matter of Congres- 
sional regulation of commerce until the Federal Child J^SSor 
law came before the court in 1917. During these^nine years 
the majority of the court had been quite as willing to sustain 
Congressional legislation as had Justice Holmes; but the 
Child Labor case presented a question upon which unanim- 
ity was utterly impossible. The five Justices who de- 
clared the lall' of Congress unconstitutional tacitly refused 
to extend further the police power of Congress under the 
Commerce Clause; the four dissenting justices, led by Jus- 
tice Hfilmea, attempted to uphold the law upon precedent, 
though the fundamental justhfication for it could be only the 
general welfare. Without doubt, the Child Labor Law waa 
inherently different from the regulations of commerce which 
had gone before, and the real question before the court was 
one of social expediency rather than of strict constitutional 
law. By precedent, the majori^ was correct. A limit might 
well have been deemed necessary for the ever-widening scope 
of Congressional legislation, and in this case an easy dis- 
tinction could be made. 

However, the stand taken by Justice Holmes is so entirely 
consistent with his earlier opinions and public utterances, s 
student of his works cannot but be gratified that he has thus 
, rounded out a full record of consistent social opinion. 

The Federal Child Labor Law of 1916 provided in sub- 
stance that no one should ship iu interstate commerce the 
product of any mine or quarry in the United States in which 
within 30 days before children under 16 have been permitted 
to work, or the product of any factory where children under 
14 have been employed, or where children between 14 and 
16 have worked more than 8 hours in a day or more than 
six days a week, or after 7 p. m. or before 6 a. m. — within 
30 days preceding such shipment. 

Clark Distilling Co. vs. Western Md. By. Co., 242 U. S., 311. 

United State? vs. Hill, 248 'kj, S., 420. 
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Plainly, the evil to 'be remediM by mis statute preceded 
the shipment, and had ceased before the shipment took place. 
In the Pure Food Act, the White Slave Act, and the Lottery 
Act, the evil ■would take place only after the completion of 
thev^pment. In both cases, the object was to guard the 
health/^fety or morals of "the community. The’accomplish- 
ment of thd subsequent evil depended upon the shipment of 
the goods ; hence the connection with interstate commerce was 
• reasonably close. 

In the case of the Child Labor Law, however, the evil 
did not depend upon interstate commerce for itsJ accomplish- 
ment. The goods shipped were intrinsically harmless. There- 
fore, in fact, by this law Congress had attempted to regulate 
the conditions of manufacturing of goods intended for inter- 
state shipment. The attempt involved two novel principles, 
namely : the broadening of the Federal police power to cover 
e?ils occurring before as well as after interstate commerce; 
and the prohibition of the shipment of articles intrinsically 
harmless to the health and morals of the recipients. 

The majority opinion, delivered by Justice Day, differenti- 
ates 'the Lottery, Pure Food, and White Slave cases from the 
present question, holding the Child Labor Law unconstitu- 
tional because “it not only transcends the authority dele- 
gated to Congress over commerce, but also exerts a power 
as to a purely local matter ■to ■which the Federal authority 
does not extend.” 

The court finds the evil ended before the goods are of 
fered for shipment, and therefore cannot perceive a connec- 
tion with interstate commerce close enough to justify Con- 
gressional legislation. Puitheimore, the court seems to state 
that the prohibition of the shipment of certain kinds of 
goods must be confined to goods intrinsically harmful or of 
such a peculiar nature that govermental authority over them 
is admittedly greater than over other kinds of commodities. 
This classification seems to fit pretty well the existing prece- 
dents, but does not allow room for expansion of the police 
power. Liquor and immoral women are commodities over 
which all goveipments ore recognised to have a certain special 
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police jurisdiction; ^ut to limit that jurisdiction conc/etely 
seems to be rather hazardous in the changing law of today. 

In stating the main argument of the court. Justice Day, 
after distinguishing the precedents, said: 

In each of these instances the use of interstate transpo^^ion 
was necessary to the accomplishment of harmful results.^j^ other 
words, although the power' over interstate tTansport|tion was to 
regulate, that could only be accomplished by prohibiting the use of 
the facilities of interstate commerce to effect the evil intended. 

This clement is wanting in the present case. . . . The act in its 
effect does not regulate transportation among the states, but aims 
to standardize the ages at which children may be employed in min- 
ing and mantyacturing within the states. The goods shipped are 
of themselves narmleaa. . . . When offered for shipment, and before 
transportation begins, the labor of their production is over, and the 
mere fact that they were intended for interstate commerce trans- 
portation does not. make their production subject to Federal con- 
trol under the commerce power. 

« 

Moreover, Justice Day, in distinguishing the subject matter 
of the Child Labor Law from that properly belonging und^ 
the Commerce Clause, emphasizes the principle that the na- 
tural and reasonable effect of laws must be ascertained; and 
that the Child Labor Law is a regulation of manufacture 
and production, and not of commerce, though the statute calls 
itself a regulation of interstate commerce. ITiis point is not 
essential to the conclusion reached by the majority, but it ’is 
the object of Justice Holmes* most effective criticism. 

Justice Holmes’ opinion is rather a criticism of the argu- 
ments of the majority than a statement of the grounds upon, 
which he would justify the law. His affirmed belief in the 
finality of legislative determinations in matters over which 
the police power may extend is the undercurrent of his opin- 
ion, as the following statement bears witness : “ It ^oes not 
matter whether the supposed evil precedes or follows the 
transportation. It is enough that, in the opinion of Con- 
gress, the transportation encourages the evil.” 

Thus he disposes of the distinction which the majority 
draws between precedent and subsequent evils. This flat 
statement hardly settles the question to the satisfaction of 
anyone, and ii is hard to believe that Justice Holmes has 
meant it to be his final argument for the extension of the 
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Pederal police power to the regulation of conditions precedent 
to the offering of goods for interstate shipment. Indeed, 
though his general criticisms of the arguments of Justice 
Day are calculated to bring to light flaws and illogical con- 
clus?t^ he has not gone far in the direction of justifying 
the Chlra Labor Law on any other grounds than*that it ought 
to be, and that the authority exercised by Congress in it is 
one which the prevailing public morality demands, and is 
therefore legally justided. 

Pirst, Justice Holmes admits that the States have exclusive 
control over their methods of productiou, but ai^ues that the 
fact that a Federal law indirectly affects that control is not 
a ground for holding the law void. In its immediate effects, 
surely, the Child Labor Law U valid, for Congress is given 
the power to regulate commerce in unqualified tetms, and 
statute merely prohibits the carrying of certain kinds of 
goods in interstate and foreign commerce. The power to 
prohibit has long been recognized as identical in these matters 
with the power to regulate. Therefore, if the act is to be 
held invalid, it must be upon some collateral grounds. Shall 
it be, he asks, "because of its powible reaction upon the 
conduct of the states in a matter upon which I have admitted 
that they are free from direct control? ... I should have 
thought that the most conspicuous decisions of this court had 
made it clear that the x>ower to regulate commerce and other 
constitutional powers could not be cut down or qualified by 
the fact that it might interfere with the carrying out of the 
domestic policy of any state.” 

Inquiry into the ultimate purpose of laws had been denied 
by the court in the Oleomargarine case and the State Bank 
case.*'^ In the latter the result, and the purpose, of the law 
was entirely outside the power of Congress. Furthermore, 
the Sherman Act had been used to break up combinations, 
with the commerce clause as the excuse, but not the purpose. 

This criticism strikes the weakest spot in the majority 


‘•McCray vs. U. S., 195 U. &, 27. 
‘’‘Veazie Bajik vb. Fenuo, 8 Wall^633, 
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cpinion, bui not the esseiflial spot. To the outsider, the 
ease with which the Supreme Court is able to shift from 
one position to another in the matter of inquiring into the 
ultimate purpose of a law is nothing short of amazing. One 
decision invokes the "settled principle^' that the cour^rili 
look through? form to substance, through words to t^^ean- 
ing hidden beneath them, through the avowed purpose of a 
law to its real purpose ; and the nest decision may speak of 
that other settled principle which forbids the court to look 
beyond the law itself. 

Justice H^mes further makes the interesting point that 
the White Slave Law amounted in every way to a police regu- 
lation. It is rare to find a Justice of the Supreme Court 
upholding by its proper name a power which has been as- 
fiumed'by the legislature under doak of the authority of a 
distinctly separate power. But it seems to be a characteristic 
of the Justice to call a spade a spade whenever possible. 

Having destroyed, to his own satisfaction, the collateral 
-arguments against the law advanwd by the majority, and 
having established a police power in Congress specifealiy 
under the Commerce Clause, he goes on: " But I had thought 
that the propriety of the exercise of a power admitted to- 
exist in some cases was for consideration of Congress alone, 
and that this court always had disavowed the right to iutrude 
ite judgment upon questions of policy or morals. It is not 
for this court to pronounce when prohibition is necessary to 
regulation if it ever ma^ be necessary,— to say that it ia 
permissible os against strong drink, but not* as against the 
product of ruined lives.” 

In conclusion, he reiterates his deference to legislative judg- 
ment in matters of public policy. In this lies his real reason 
for upholding the Child Labor Law, the same reason which 
had prompted him years before in the Lochner, Adair tmd 
Coppage cases; "The public policy of tiie United States is 
shaped with a view to the benefit of the nation as a whole. 
If, as has been the case within the memory of men still 
living, a state should take a different view of the propriety 
of sustaining a lottery fron\ that which generally prevails, 
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I caiMot believe that Ihe fact w'Wld require a different de- 
cision from that reached in Champion vs. Ames. . . . The 
national welfare as understood by Congress may require a 
different attitude within its sphere from that of some self- 
seeJ^ng state/"’ 

TKb?^the climax of the series of " social opinions which 
Justice ^Unea has rendered on the highest courts of Massa- 
chusetts and the United States. In these opinions he has 
regarded what he believes to be the primary purpose of the 
law, rather than the strict precedent and the consecrated 
phrase. Ee has attempted to revolutionize the iijterpretation 
of the Constitution rather than the Constitution itself. In 
Bome directions his efforts have been crowned with a practical 
success ; but, universally, he has made his impress upon the 
legal thought of the United States as has, perhaps, po “other 
judge of modem times. The "truths which be has emmeiated 
ec\ frankly from the bendi have formed a body of principles 
which must inevitably govern the law of the future— whether 
they come to authority by the gradual change in the inter- 
pretation of the existing lew, or by amendment to the Con- 
stitution. 



CHAPTEE IV 


The Conflict of State and Federal Powers over 

COU MERGE 

. 

The location of the border line between the don^;^'bf the 
state and of the national government^ in the regulation of 
commerce, has been a never ending task of the Supreme 
Court. The unfortunate fact that it cannot be ascertained 

j 

trigonometrically and marked out permanently has led to 
some uncertainty as to its position, and a good deal of judi- 
cial doubt about the considerations which should move the 
courts in deciding on which side a given case should be placed. 

One of the most common pitfalls and one easy for anyone 
to stflm.hle into, is iiiat of granting to the States a collateral 
power to regulate interstate commerce where the national gov- 
ernment has not acted. This, carried out to any logical con- 
clusion, involves a court in numerous difficulties. The un- 
doubted fact that the States do possess and exercise a certain 
limited power over commerce between the States causes the 
confusion referred to; but if it is kept in mind that this 
power is not at all similar to that of the national government, 
the greatest difficulties are to be avoided. Justice Holmes 
has never been forced into an admission of collateral power 
in the States — and possibly for this reason his opinions are 
thoroughly logical in the delicate matter of differentiating 
between state and Federal powers. 

Briefly, he refuses to allow the states any direct regulation 
of interstate, commerce, as such,; and with regard to state 
laws which affect commerce to a greater or less extent, he 
recognizes that the question is one of degree, and is not possi- 
ble of decision by any other Bian common sense and practical 
criteria. He says; “In modern business every part is related 
so organically to every other that what affects any portion 
must be felt more or less by all the rest. Therefore, unless 
everything is to be forbidden and legislation is to come to a 
stop, it is not enough to show that, in the working of a statute, 
there is some tendency, lo^pcally discernible, to interfere with 

60 
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commerce or existing contracts. Practical lines must be 
drawn, and distinctions of degree must be made.”^ 

Justice Holmes cannot be considered as diifering greatly 
from the rest of the Supreme Court in his desire to maintain 
as ^.o^^ount the authority of the Federal government to 
TeguJateS)mmerce among the States. His insisfence that the 
power of Congress affirmatively to regulate commerce is ex- 
clusive does not bring him to different conclusions from the 
• court, but is simply an evidence of possibly a more accurate 
method of thought than has been shown at times by some 
of the other members of the Supreme Court. i 

The maintenance of the Federal power as supreme in this 
field is one of the few constitutional matters which he has 
mentioned in extra-judicial utterances. The importance with 
which he regards it may be realized from what he s'aid in a 
speech in 1913 : “ I do not think the United States would 
cime to an end if we lost our power to declare an Act of 
Congress void. I do think the Union would be empeiiled if 
we could not make that declaration as to the laws of the 
several states. For one in my place sees how often a local 
policy prevails with those who are not trained to national 
views and how often action is taken that embodies what the 
Commerce Clause was meant to end.” * 

Notwithstanding this strong feeling against attempts on 
the part of the States to encroach upon the domain of the 
Federal government, Justice Holmes has not allowed his 
Jealousy for the powers of Congress to influence him to find 
r-egulatioDs of interstate commerce in all state regulations 
which affect it incidentally. Between his desire to ensure full 
power to Congress, and his regard for the full police powers 
of the States, he has drawn the line at a point slightly 
more favorable to the States than has the court. 

The most important point of difference between his views 
and those of the court was raised in the cases under a Kansas 
law which required foreign corporations seeking to do a local 


* Diamond Glue Company vs. United States GIu"! Co., 187 U. S,, 

* Law and thcp Court, 1913, SpeechcS, p. 98. 
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business to certain fees, and to pay as a privilege tax 
a certain percentage of their total authorized capital, wherever 
located. In the cases, the law was applied to interstate car- 
Tiers, which the state attempted to tax for their intrastate 
business. > ’ 

The question of contract being excluded, Ju8ti(a::‘':aolme8 
maintained in these cases that the state, having*’ the power 
to exclude foreign corporations from doing local business, has 
the right to tax such business at will. The fact of the inter- • 
state businesa did not present to him a reason for restraining 
this undoubted right of the State. 

Dissenting in Western Union Telegraph Co. vs. Kansas,* 
he said: "Even in the Jaw the whole generally includes its 
parts. ^ If the state may prohibit, it may prohibit with the 
privilege of avoiding that prohibition in a certain way." 

The majority opinion had arrived at the conclusion that 
“ the natural and reasonable effect of the statute^' (the Kall- 
sas tax law) was to burden the interstate business of the com- 
pany, and that the tax, "by its necessary operation" would 
accomplish the same result as if a condition of doing local 
business were made " that the telegraph company should sub- 
mit to taxation upon both its interstate and intrastate business 
and upon its interests and property everywhere, as represented 
by its capital stock.^* The opinion further stated that Ihe 
power of a State to regulate the privilege of a foreign corpora- 
tion to do a local business extends only as long as the regula- 
tion is not unconstitutional — and that this regulation is re- 
pugnant to the Commerce Clause. 

While this decision denounced an indefensible attempt to 
plunder the Telegraph company, and thus was probably wise 
on grounds of general policy; it nevertheless announced a 
new principle governing the power of the States to regulate 
their internal affairs, the justification for which was certainly 
as ethereal as any which Justice Holmes had ever advanced 
to uphold pieces of social legislation. Indeed, the reasoning 
of the court diverged too widely from settled principles for 


216 U. S., 1, J. Holmes di^enting, 52. 
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even so liberal a thinker as he has shown himself to be, and 
in this matter public policy had less weight with him than 
the existing law. 

In the first place, says his dissent, Kansas did not attempt 
to ^aji^e Western Union. She had simply announced that 
before itV^uld do a purely local business it must pay a cer- 
tain sum of money. Af t^ r pointing out that the whole in- 
cludes its parts, and that the right to prohibit includes the 
* right to regulate, Justice Holmes says: quite agree that 

we must look through form to substance. The whole matter 
is left in the Western Union’s hands. If the iicense fee is 
more than the local business will bear, it can stop that busi- 
ness and avoid the fee. . . . The state seeks only to oust the 
corporation from that part of its business that the cojpora- 
tion has no right to do unless the state gives leave.** 

The State’s power to regulate this matter has no connection 
with the Constitution of the United States, says the Justice, 
but is arbitrary : " I confess my inability to understand how 
a condition can be unconstitutional when attached to a matter 
over which a State has absolutely arbitrary power,” 

Justice Holmes reiterated and emphasized this view in the 
almost identical case of Pullman Co. vs. Kansas.* The fact 
that a corporation could enter Kansas untaxed for interstate 
commerce did not, in his opinion, complicate the right of the 
state to prohibit or regulate its intrastate activities. “ Snch 
on exclusion is not a burden on the foreign commerce at all; 
it simply is the denial of a collateral benefit.” 

The much earlier case of Pullman Co. vs. Adams,® had 
been decided by a unanimous court, upon similar facts, using 
the arguments repudiated in the Kansas cases. That the 
Pullman Company was not compelled to carry passengers 
from one point to another within the State, but could dis- 
continue that part of its business, was the ground upon which 
the court sustained the state tax on the privilege of carrying 
such passengers. 


* 216 U. S., 66, J. Holmes dissenting, 7S. 

» 189 U. S., 4J9. 
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The Kansas cases plainly overruled this opinion, the court 
evidently believing that the extinction of the pernicious prac- 
tice of sandbagging interstate carriers was more valuable than 
preserving inviolate the unlimited and arbitrary power of the 
States to control the entry of foreign corporations. Tl^ latter 
consideration apparently had the greater weight wim^Justice 
B.Qlme§, who, moreover, had precedent upon his side. He 
would not curtail an established power because misused once. 
It may be noted, however, that he was not at all in sympathy* 
with the practices of Kansas : “ From other points of view, 
if I were at liberty to take them, I should agree that it [the 
Kansas law] deserved the reprobation it receives from the 
majority. But I have not heard, and have not been able to 
fram^ a reason that I honestly can say seems to me to justify 
the jud^ent of the court in point of law.” ® 

In addition to these eases, where Justice Holmes decided 
that there was, in his opinion, no regulation of interstate 
commerce, there have been others in which the possible burden 
upon commerce imposed by a state law, has been upheld by 
him as so remote as to be inconsequential, or as an inseparable 
and necessary incident of the exercise of an admittedly proper 
state power. 

So, where an act made criminal by state law was committed 
in the course of interstate commerce, he refused to consider 
the punishment, of it a regulation of commerce. The state 
law, he said speaking for the court, " is not even directed 
against interference with that business, but against acts of 
a certain kind that the state 'disapproves in whatever con- 
nection.” ’’ 

The fact that a Congressional statute had authorized the use 
of post roads by telegraph wires did not prevent the city of 
Kichmond from making reasonable regulations for the use of 
its streets.® If the fact of reasonableness could be established, 


" Pullman C!o. vs. Kansas, 216 U. S., 56. 

’ Standard Oil Co. vs. Term., 217 U. S., 413. 

® Western Union vs. Bichmond, 224 U. S., 160. Other cases in 
which state laws are upheld are Diamond Glue Co. vs. U. S. Glue 
Co., 187 U- S., 611 j Hatch vs. Reardon, 204 U. S., 1 ^ 2 . 
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te saidj municipal police regulations were not Tiolations of 
the Commerce Clause. 

In Missouri Pacific Railway Co. yb. Larabee Plour Mills 
Company,® the opinion of iJie court upheld a state law legard- 
ing^the transfer and return of freight cars by connecting 
carrierl^^sM the ground that the State might i^gulate this 
matter until Congress or the Interstate Commerce Commis- 
sion had acted upon it. The opinion thus admitted a con- 
icurrent power in the state to regulate a matter that was 
properly part of interstate commerce. Justice Holmes, con- 
curring in the result reached, took occasion to> make clear 
his dissatisfaction with the argument employed by the court. 
He upheld the law on the theory that the cars were not appro- 
priated to interstate commerce, at the period when affected 
by the state law, and therefore were subject to state .control. 

Elsewhere he emphasized the singularity of the power to 
control interstate commerce : " But that subject matter (inter- 
state commerce) is under the exclusive control of Congress 
and is not one that it has left to the states until there shall 
be further action on its part.” 

By this review of some of the cases where he has decided 
in favor of the staters authority to pass laws of certain indi- 
rect effect upon interstate commerce, it is apparent that he 
has clearly stated in each case that there was no direct inter- 
ference. Affirming a law, he repudiates the idea that it regu- 
lates commerce, other than in the remote sense that a law 
affecting any portion of business in general affects more or 
less all the rest. 

A complete discussion of the cases in which he has spoken 
for the court in declaring unconstitutional state laws affecting 
interstate commerce would not be interesting in this study, 
since his views have been in consonance with those of the 
court, and are typical of the hundreds of decisions of a similar 
nature. It is sufficient to note that he has held invalid the 
following kinds of state regulations: Laws requiring peddlers, 
taking orders for goods to be shipped from another state, to 

• 211 U. S., 612, J. Holiues concurring, 624. 

Kansas City, 8. R. Co. vs. Kaw. 'Galley Dist., 233 U. S., 75. 
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pay a license fee for doing^bnsmesa ; Laws measuring the 
tax on property or income of all interetate carrier within a 
state by any means which, in the opinion of the court, shows 
an aim at taxing the interstate business ; Law regulating 
the railroad rates where part of the line runs in another juris- 
diction] O-rder regulating the transmission of stogl^^uota- 
tions from a telegraph office to brokers, where contract 
between the New York Stock Exchange and the telegraph 
company provided for transmission to the brokers;^* Order 
of a state board to an interstate carrier to remove certain 
railway bridges which were part of an interstate railway;^® 
Law placing liability for damage in the interstate shipment 
of goods upon the last carrier, in opposition to the Carmack 
Amendment, which places it upon the first carrier]” Order 
of railroad commission that oU trains be within 30 minutes 
of schedule time at their point of origin within the State, as 
applied to interstate trains.*’ • 


Refttick Penna., 203 U. S., 607; Dozier vs, AJabama, 218 U. 
S., 124. 

’•Fargo V8. Hart, 193 U. S., 490; Galveston, H. & S. R. Co. vs. 
Texas, 210 XJ. S., 217; Meyer vs. Wells, Pargo A Co., 223 U. S., 297. 
’•Hanley vs, Kansas CSty Street Ry. Co., l%7 U. S., 617. 
’•Western Union vs. Foster, 247 U. S., 105. 

’• Kansas City Street Ry. Cto., vs. Kaw. Valley Dist., 233 U. S., 76. 
’• Charleston 4 W. C. Ry. Co. ve. Varneville Furniture Co., 237 U. 
S., 607. 

” M, K. 4 T. Ry. Co. vs. Texas, 245 U. S., 484. 




CHAPTER V 


The Foubteenth Amendment 

*Wliatever may have been the doubts of the years immedi- 
ately sui^eding the Civil War as to the meaning of the 14th 
Amendmentj they have been definitely quieted by the mo- 
mentous decisions which have interpreted that Amendment, 
and restricted its possible application. In recent years, the 
general meaning of its provisions has not been seriously 
called into question; the cases arising underwit have been 
questions of degree, and the Supreme Court of the United 
States has decided concrete rather than general principles 
since the beginning of the century. Though many import- 
ant matters have arisen for adjudication, and many import- 
decisions have been rendered under the authority of the 
14th Amendment, the^e has been no change in the funda- 
mental conception of iU scope as expressed in' the Slaughter- 
House and Civil Rights Cases. 

In the series of cases interpreting the Amendment, it was 
made apparent that the general principles of the Constitu- 
tion had not been changed by it, and that Congress was given 
no direct legislative powers over subject matter theretofore 
belonging to the states. Privileges and immunities of citi- 
zens of the United States were held to be nothing more, in the 
light of the Amendment, than they had been before its adop- 
tion. In short, the words ■which could have been interpreted - 
to change^^ie very essentials of the Constitution have been 
robbed of their revolutionary possibilities by the Supremo 
Court, and placed in the category of mere declarations of 
existing principles. 

On the other hand, the 14th Amendment has given to the 
Federal Courts a wide latitude in reviewing state decisions, 
by the provisions “ nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protec- 
tion of the laws.” 
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It is safe to say that the ^reat majority of cases taken on 
appe^ from state to Federal courts are based upon this pro- 
vision; most ingenious arguments have been used to show 
that state laws, of no matter what kind, contravene this 
guarantee. It has been the province of the Supreme Court 
to separate the chaff from the wheat, and to set defini- 
tion of due process of law and " the equal protection of 
the laws ” which will uphold the rights of the individual 
against discriminatory and oppressive state action, while 
leaving the States their acknowledged police power unim- 
paired. • 

Since, by its very nature, “due process of law” does not 
easily lend itself to definition, the work of the Supreme 
Court has not been that of referring each new case to a stand- 
ard pattern, and ascertaining whether it conforms. The 
task has been more complex. The judicial yardstick has 
been common sense rather than precedent; the questions 
raised have been practical ones, and they have been decided 
on practical considerations. In the main, doctrinaire inter- 
pretations of the Amendment have been repudiated by the 
Court, fictions have been disregarded, and it has been re- 
quired that the state actions complained of should actually 
work a deprivation of generally recognized rights. The com- 
paratively few occasions upon which the Supreme Court has 
seemed to go to unwarranted lengths in declaring state legis- 
lation unconstitutional under the 14th Amendment have 
• sometimes blinded public and legal opinion to the thousands 
of occasions upon which the court has refused to overthrow 
the action of a state legislature. The power of review given 
to the Feedral courts by the 14th Amendment has undoubt- 
edly had a salutary eflfect upon the l^islative activities of the 
States under the police power, but it has not deprived the 
States of any substantial part of their legitimate spheres of 
action. 

Some errors of judgment must be expected from any group 
of men, and the nature of the litigation under the 14th 
Amendment is snch that personal opinion of the judge 
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must play a greater or less part in the decisions. Questions 
of degree are not always decided upon law alone ; and degree 
is the vital point in this class of cases. The state police 
power is in eternal conflict with- the rights of individuals. 
A line must be drawn between the two conflicting forces. 
It is nof^rpriEmg that, in drawing this line, the Supreme 
Court has sometimes placed it at a point distant from that 
chosen by public opinion. 

^ The means by which such a line is drawn may be suggested 
by the following, written by Justice Holmes thirty years ago : 

The growth of the law is very apt to take place* in this way. 
Two widely difl'erent cases suggest a general distinction which is a 
clear one when stated broadly. But as new cases cluster around 
the opposite poles, and begin to approach each other, the distinc- 
tions become mote diiEcult to trace; the determinations ara made 
one way or the other on a very slight preponderance of feeling, 
rather than of articulate reason; and at last a mathematical line is 
arrived at by the contact of contrary decisions, which is bo far 
ar'bitrary that it might equally well have been drawn a little farther 
to one aide or to the other, but which must have been drawn eome* 
where in the neighborhood of where it falls.* 

Substantive rights are guarded by the 14th Amendment; 
but the amount of their protection will depend ultimately 
upon the value which a court attaches to them as against 
the police power. If the legislature regulates a matter in 
which the court unconsciously feels that the rights of the 
person are more important than the rights of the State, the 
law will be called unconstitutional. The evil of allowing the 
judicial to supplant the legislative judgment as to expediency 
lir recugmiseid, iluwuvei-; ami* Ahr iiuV ikii? tdnvir lilai/’ life- ibcm’ 
law-making body is the judge of expediency and facts, and 
that the court will not intervene unless the deprivation of 
individual rights is flagrant, and openly impossible to justify. 
Likb all rules, this is made to be broken. It is possibly the 
most important characteristic of Justice Holmes that he in- 
sists everywhere that this rule should be followed to the letter. 

The adjective rights of the individual, while protected along 
with substantive rights by the 14th Amendment, have not been 


‘ The Commou Law, p, 127. 
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the subject of so much important litigation. The ^iU of 
Bights is not forced upon the States by the 14th Amendment,* 
and therefore the procedure there required is not necessary 
in a state court, or by state law. The States may decide for 
themselves the formalities of their own law.® 

As has be€h suggested before, Justice Holmes is fftund upon 
the side of those who would grant to the States the broadest 
kind of police powers,* and who would restrict the interven- 
tion of the Federal government to the most obvious cases of 
the denial of individual rights. His most important dissent- 
ing opinion^ defining the state police powers have been ex- 
amined in the Lochner and Coppage cases ; but in many opin- 
ions which he has delivered for the court his language has 
defined the police power, and has stated his conception of the 
function of the 14th Amendment in a unique manner. 
Therefore, the views which he has expressed, and especially 
the words in which he has expressed them, must be noted, 
even though they do not show him to be in dissent to the 
opinions of the majority. 

The two points upon which Justice Holmes insists are that 
the legislative judgment as to expediency is final, and that 
cases under the 14tb Amendment, and consequently involving 


■ Maxwell vs. Dow, 170 U. S., 681. 

* See Justice Holmes’ Opinioua in Bawlins vs. Georgia, 201 U. S., 
638. Also Chicago, K. 1. &. p. Ry. Oo. vs. Cole, decided Dec. 8, 1910, 
when he says: “ There is nothing, however, in the Constitution of 
the United States, or its Amendments, that requires a state to main* 
tain the line with which we are familiar between the functions of 
the jury and those of the court.” 

* North Dakota ex Rel. Flaherty ve. Hasson, 215 U. S., 616. 
North Dakota, a “ dry ” state, required by statute the filing and pub- 
lication of all United States liquor tax receipts in the State. The 
majority of the Supreme Court held that this statute placed a bur- 
den upon the Federal taxing power, and hence was unconstitutional, 
since it required a fee to be paid for the registration and publica- 
tion. Justice Holmes, with Cfiiief Justice ^ller and Justice Mc- 
Kenna, dissented without opinion. Hu dissent here would seem 
logically to be based upon a belief that the state law was a proper 
exercise of the police power. Argument to this effect was advanced 
by North Dakota counsel, who stated that the law was simply an 
aid to the state in spotting illicit eellers of liquor, and to be justi- 
fied under the ^lice power as tending to promote the morals of 
the people. 
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the police power, are questions of degree. Further, he has set 
forth some classic negative definitions of the purposes of the 
14th Amendment. He has declared against theoretical or 
ideal meanings of it,® and has ever been an apostle of practical 
coiflmon sense in the interpretation of the Constitution. Per- 
haps the rflj^tence which best stunroarizes his im^iatience with 
attempts to extend the 14th Amendment to a theoretical ex- 
treme appears in a recent case, when he said : “ The 14th 
• Amendment is not a pedagogical requirement of the imprac- 
ticable.” " 

Several times Justice Holmes has spoken for ,the court in 
momentous cases involving definition of the adjective rights 
guaranteed to persons under the 14th Amendment. 

During a time of considerable indi^trial disorder in Colo- 
rado, the governor of the State had called out the militia to 
assist the civil authorities, and had declared the country in 
a 'state of insurrection. An agitator, arrested at this period, 
and imprisoned for some time by the military authorities, 
alleged that his arrest had taken place without probable cause, 
that the civil courts were open, and that the failure to bring 
him before them had deprived him of his liberty without 
due process of law. 

Justice Holmes, speaking for the Supreme Court, main- 
tained that due process of law varied with the subject matter 
and with the necessities of the situation ; that the governor, 


* For instance, as Cliief Justice of the Supreme Judicial Court of 
Massachusetts, he said, in Tyler ve. Judges, etc,, 175 Mass., 71: 

The prohibitions [of the 14th Amendment] must be taken largely 
with a regard to substance, rather than to form, or they are likely 
to do more harm than good.” Note also the following against the 
too logical interpretation of the guarantees of the Constitution: 
“ Whenever a wrong judgment is entered against a defendant, his 
property is taken when it should not have been ; but whatever the 
ground may be, if the mistake is not so gross as to be impossible 
in a rational administration of justice, it is no more than the imper* 
fectioD of man, not a denial of constitutional rights ” (Chicago Life 
Ins. Co. vs. Cherry, 244 U. S., 25). “Now and then an extraordi- 
nary case may turn up, but constitutional law, like other mortal 
contrivances, has to take some chances, and in the great majority 
of instances, no doubt, justice will be done ” (Blinn vs. Nelson, 222 
U. S., 1). 

* Dominion Hostel Company vs. ArizJna, Dec. March 24, 1916. 
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having the power to kill rioters in such times, is permitted 
to use the milder course of imprisoning them instead. Pre- 
cautionary arrests may be made, if made in good faith, and 
the governor is the final judge of their necessity. " When 
it comes to a decision by the head of the state upon a jnatfer 
involving its* life, the ordinary rights of indivi^jials must 
jield to what he deems tiie necessities of the moment. Public 
danger warrants the substitution of executive process for judi- 
cial process.” ’’ 

This decision is a rebuttal of arguments which would guar- 
antee any on« given procedure as due process of law. It is 
also a demouatration of the fact that no definite limits can 
be set to “due process of law;” that in this connection cir- 
cumstances determine the validity or invalidity of state action; 
whether it be executive, judicial, or legislative. The “expert 
on the spot ” whom Justice Holmes mentions in his opinion, 
is the judge of expediency, not the United States Supreme 
Court. 

The circumstances under which a Federal court may take 
jurisdiction of a case under the 14th Amendment have often 
been in doubt. Here again Justice Holmes is impatient of 
quibbles and undue technicalities: “It is a necessary and 
well-settled rule that the exercise of jurisdiction by this court 
to protect constitutional rights cannot be declined when it 
is plain that the fair result of a decision is to deny the 
rights.” « 

So, in the widely advertised Frank case,* he filed a strong 
dissent to the determination by the Supreme Court that it 
could not take jurisdiction. 

A petition for a writ of habeas corpus was filed with the 
Federal District Court, after Frank's appeal had been de- 
feated in the highest court of Georgia. The petition alleged 
that there had been great disturbances in and around the 
court room in which the original trial had taken place, that 
there was some indecision on the part of the judge as to the 


» Mayer rs. Perfbody, 212 U. S., 78. 

*Kogers ve. Alabama, 192 U^S., 22G. 

* Frank va. Maugum, 237 U. 6., 309, J. Holmes diseenting, 345. 
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possibility of maintaining order, and the virtual admission 
by him that a verdict of acquittal would cause a hostile mob 
demonstration. Further, that for this reason, the prisoner 
was not allowed to be present when the verdict was rendered. 
It Vas alleged that these circumstances constituted coercion 
of the and a denial of due process of law.' 

The district court held that all the matters raised in the 
petition had been decided by the state courts of competent 
* jurisdiction, and that the Federal courts had no jurisdiction 
in the case. The majority of the Supreme Court, called upon 
to decide this question of Federal jurisdiction held that the 
lower court had properly refused to take the case. 

Justice Holmes, with Justice Hughes, dissented. He found 
that the petition alleged and set forth a state of facts which 
amounted on their face to coercion of tbe jury, and that the 
fact of the competent jurisdiction of the state courts was 
immaterial : 

Whatever diaagreement there may be as to the scope of 'due 
process of law,’ there can be no doubt that it embraces tbo funda* 
mental conception of a fair trial, with opportunity to be beard. 
Jdob law does not become due process of law by securing the assent 
of a terrorized jury. ... In such a case tbe Federal Court baa 
jurisdiction to issue the writ. . . . 

When such a case is presented, it cannot be said, in our view, 
that the state court decision makes tbe matter res judicata, . . . 
When the decision of the fact is so interwoven with tbe decision 
of the question of constitutional right that the one necessarily 
involves the other, the Federal Court must examine the facts. . . . 
Otherwise, the right will be a barren one. It is significant that the 
argument for the state does not go so far as to say that in no case 
would it be permissible, on application for habeas corpus, to over- 
ride the findings of fact by the state courts. It would indeed be a 
most serious thing if this court were so to hold, for we could not 
but regard it as a removal of what is perhaps the most important 
guaranty of the Federal Constitution. 

Justice Holmes, in tliis opinion, indicated a far more liberal 
view of the Federal power of review of alleged state depriva- 
tions of adjective rights than he had ever shown himself to 
hold as to a similar deprivation of substantive rights under 
the state police power. 

This characteristic may be referred back to his fundamen- 
tal conception of the law as a living thing, working justice 
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to the people, and his abhorrence of the conception of the 
law which sees it only as a mass of rules and technical formu- 
las to which every case must be referred mathematically. 
Believing that the justification of the law is the social ad- 
vantage, he sees that advantage increased by an interprSta- 
tion of the Taw to grant to the individual all pos^le protec- 
tion in the procedure of courts of justice. The constitutional 
guarantees as applied in the mrirainal law he has everywhere 
interpreted to the advantage of the individual, as against ” 
the state. It is only when substantive rights of individuals 
are pitted against the powers of the state that he is inclined 
to favor the latter, in the exercise of ifcs police powers. 

His best known definition of the police power is, according 
to prevailing constitutional law, probably too broad. How- 
ever, it sums up his conception of its scope, a conception 
consistently kept in mind by him in upholding social legis- 
lation : “ It [the police power] may be put forth in aid of 
what is sanctioned by usage, or held by the prevailing moral- 
ity or strong and preponderant opinion to be greatly and 
immediately necessary to the public welfare.” 

As a matter of fact, the exercise of the police power has 
not been sanctioned in many cases which this definition would 
include — but in those cases Justice Holmes has dissented and 
has stood for his own beliefs. Therefore, it is safe to take 
the above definition as the one which Justice Holmes be- 
lieves the ideal for the police power, and which he has methodi- 
cally attempted to make a part of the constitutional law of 
the United States. 

That Justice Holmes’ view of the police power is open to 
very serious criticism has been demonstrated time and again 
ly the majority of the Supreme Court. But that it repre- 
sents an influential school of the legal thought of the day, 
is not to be disputed. 

He stated in another case that state legislatures may think 
ihat an evil can be remedied only by prohibition of it, and 
that in such a case the courts are not at liberty to interfere 

h 

Noble State Bank ts. Ha^ell, 219 U. S., 104. , 
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unless' “ it is a clear, unmistakable infringement of rights 
secured by the fundamental law.” 

In that case, California had prohibited the buying and sell- 
ing of stocks on margin. The law was upheld under the 
polfce power. In his opinion. Justice Holmes said, speaking 
for the conj^t : 

While the courts must exercise a judgment of their own, it by no 
means is true that every law is void which may seem to the judges 
who pass upon it excessive, unsuited to its ostensible end, or based 
’upon conceptions of morality with which they disagree. . . . Other- 
wise a constitution, instead of embodying only relatively funda- 
mental rules of right, as generally underatood by all English-speak- 
ing communities, would become the partisan of a paAicular set of 
ethical or economical opinions, which by no means are held semper 
ubigue et ab omnibus. 

An enUghteniiig suggestion of the antithesis between pri- 
vate rights and the police power of the state is found in the 
succeeding paragraph: "All rights tend to declare themselves 
absolute to their logical eirtreme. Yet all in fact are limited 
by the neighborhood of principles of policy which are other 
than those on which the particular right is founded, and 
which become strong enough to hold their own when a cer- 
tain point is reached. The limits set to property by other 
public interests present themselves as a branch of what is 
called the police power of the state.” 

And the fundamental point to be remembered in consider- 
ing the constitutionality of police legislation under the 14th 
Amendment, in the opinion of Justice Holmes, is made in 
the following statement: "Great constitutional provisions 
must he administered with caution. Some play must be 
allowed for the joints of the machine, and it must be remem- 
bered that legislatures ere ultimate guardians of the liber- 
ties! and welfare of the people in quite as great a degree as 
the courts.” 

In this same case he established as follows the standard 
by which alleged discriminatory legislation is to be measured : 


Otis & Gaesmaii vs. Parker, 187 U, S., 600. 

** Hudson County Water Company vb. McCarter, '509 U. S., 349. 
»»M. K. & T. Ry. Co. va. May, 194 H. S., 267. 
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‘'‘When a state legislature has declared that, in its o^nion, 
policy requires a certain measure, its action should not be 
disturbed by the courts under the 14th Amendment, unless 
they can see clearly that there is no feir reason for the law 
that would not require with equal force its extension to others 
whom it leases untouched.’’ ^ 

"While the above quotations have been taken from opinions 
of the court, and were not expressed in dissent, they have 
not necessarily been, the ideas of Justice Holmes’ colleagues 
upon all occasions. It is a characteristic of the Justice that, 
even in wri^^g the majority opinion, he impresses his indi- 
viduality upon the words to such an extent that one feels 
that he is speaking for himself alone. No donbt many of 
Uia general expressions do not agree wholly with the views 
of the justices whom he is representing, and it is safe often 
to take them as the individual pronouncements of Justice 
Holmes, and of no one else — imagining that the court *S8 
permitting him to represent it with a gifted pen, which must 
be allowed a certain poetic license. 

To paraphrase the statements of Justice Holmes on the 
relation between the police power and the 14th Amendment 
is to lose their true signifioance and flavor. To appreciate 
the emphasis with which he argues against doctrinaire inter- 
pretations, one must read his own words: 

We must be cautious about pressing the broad words of the 14th 
Amendment to a drily logical extreme, hlany laws which it would 
be vain to ask the court to overthrow would be shown, easily 
enough, to transgress a scholastic interpretation of one or another 
of. thn. of. ♦ha of. mwa or. 

limit the liberty of the individual, or they diminish property to a 
certain extent. We have few Bcientihcally certain criteria of legis- 
lation, and as it often is difSeult to mark the line where what is 
called the police power of the states is limited by the Constitution 
of the United States, judges should be slow to read into the 
a nolumus nutare as against the lawmaking power.^* 

It is important for this court to avoid extracting from the very 
general language of the 14tb Amendment a system of delusive 
exactness in order to destroy methods of taxation which were well 
known when that Amendment was adopted, and which it is safe to 
say that no one then supposed would be disturbed.’* 


** Noble State *!Bank vs. Haskell, 210 U. S., 104. See also Assaria 
State Bank vs. Dailey, 228 UaS., 1. 

** l/ouisville & Nash. Ry, Co. vs. Barber Asphalt Co., 197 U. S., 
430, 
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By declaring himself agamst the pressing of the 14th 
Amendment “ to a drily logical extreme/' he avoids a whole 
multitude of judicial crimes which that provision of the Con- 
stitution would make possible. 

•Here, however, as in other branches of the law, Justice 
Holmes not allowed himself to be the special pleader of 
any cause. While he upholds the state in the exercise of its 
broad police powers, he condemns it vigorously when it 
attempts to oppress and discriminate under the convenient 
apologetics of the police power." 

When Louisiana passed a law regulating sugar refineries, 
and made its provisions apply to a certain kind of refinery 
only, — a description filled by the American Sugar Refining 
Company alone, — Justice Holmes led the Supreme Court in 
condemning the State’s action as unconstitutional. The law, 
says Justice Holmes "bristles with severities that touch the 
plaintiff alone.” South Dakota prepared a law which made 
it practically impossible for railroads to settle damage suits, 
and further provided that if such suits were not settled, double 
damages could be adjudged. This attempt to mulct the roads 
did not fall within the scope of the police power, and the 
Justice said: “ No doubt the states have a large latitude in the 
policy that they will pursue and enforce, but the rudiments of 
fair play required by the 14th Amendment are wanting when 
a defendant is required to guess rightly what a jury will 
find.” 

The most obvious taking of property by the state is, of 
cuu-fSir, AV AtfATiiig- imniAncrA Ar Ahf Acriag' pvrww. tfny- 

tax can he denounced os a taking without due process of 
law — if due process is given a sufficiently extended meaning.* 
It is natural, therefore, that the Supreme Court should have 
had many taxation cases before it in which infringement of 
the 14th Amendment has been alleged. 

The court has consistently refused to give weight to specious 

McFarland vs. American Sag. Ref. Co., 241 U. S., 78. See also 
International Harvester Co. vs. Kentucky, 234 Lk K, 217. 

Chicago, Mil. & St. P. Ry. Co. va. Polt, 232 U. S., 165. See also 
Missouri Pac-^Ry. Co. vs. Nebraska, *,217 U. S., 105. 

6 
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arguments, and has generally upheld the taxing laws of the 
States against the Amendment. The States have been left free 
to raise revenue by any reasonably legitimate tax. “ Equal 
protection of the laws " has been interpreted to mean far less 
than its apparent literal meaning. Eealizing that, by shoe- 
ing sympathy ""with far-fetched interpretations of the guar- 
antees, it would bring every taxing case in the United States 
before it, the court has been loath to extend its power in this 
direction. As Justice Holmes pertinently remarks : “ We do 
not sit aa a general appellate board of revision for all rates 
and taxes in the United States. We stop with considering 
whether it clearly appears that the Constitution of the United 
States has been infringed. . . 

The same tests of common sense and reality must be ap- 
plied to the taxing power as to the police power, says the 
court, speaking by Justice Holmes: " It is a sufficient answer 
to say that you cannot carry a constitution out with mathe^' 
matical nicety to logical extremes. If you could, we never 
should have heard of the police power, and this is still more 
true of taxation, which, in most communities, is a long way 
off from a logical and coherent theory.” 

In general. Justice Holmes has emphasized the point that 
the 14th Amendment did not change long standing practices 
of the state which were embedded in the law.*® Nor does he 
believe that its provisions require any new procedure ante- 
cedent to the levying of taxes. Thus, he says, in answer to 
the allegation that a property owner was deprived of due 
process ot law 'because he had no heafing before a general 


^*San Diego Land & T. Co. ts. Jasper, 189 U. 8., 339. 

‘•Paddell vs. New York, 211 U. S., 440. 

*** Instance the following et&temente: "It would be a surprising 
extension of the 14tb Amendment if it were held to prohibit the 
continuance of one of the most universal and beet known distinc- 
tions of the mediaeval law" (Grant Timber & Mfg. Co. vs. Gray, 
236 U. S., 133). "We cannot wholly neglect the long settled law 
and a common understanding of a particular state in considering 
the plaintiff’s rights. We are bound to be very cautious in coming 
to the conclusion that the 14tb Araendment has upset what thus 
has been established and accepted for a long time (Otis Company 
vs. Ludlow Mfg. Co., 201 U. S.,)140). 
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tax la'v went into effect : “ Where a rule of conduct applies 
to more than a few people, it is impracticable that everyone 
should have a direct voice in its adoption. The Constitution 
does not require all public acts to be done in town meeting 
or* an assembly of the whole. General statutes affect the 
person or'^roperty of individuals, sometimes to’the point of 
ruin, without giving them a chance to be heard. Their rights 
are protected in the only way that they can be in a complex 
• society, by their power, immediate or remote, over those who 
make the rule.” “ 

That all local remedies should he exhausted by a plaintiff 
before the Federal courts can have jurisdiction of a taxation 
case, is the ground of Justice Holmes* dissent in Raymond 
vs. Chicago Union Trans. Co.** A state board of equalization, 
acting on a writ of mandamus from the state supreme court, 
had made an assessment, which was proved to be discrimina- 
tory. The majority of the Supreme Court held that tie act 
of the board was the act of the state, and that, being a denial 
of equal protection of the laws, it ^ve jurisdiction to the 
Federal courts. 

Justice Holmes held that the lower Federal court did not 
have jurisdiction, and that the wronged party should have 
taken the case to the highest court of the state before the 
issues could be raised uinder the Constitution of the United 
States. He cannot believe that the actions, admittedly uncon- 
stitutional, of a subordinate board, can be held to be the final 
action of the state, when the highest state tribunal has never 
passed upon it. 

He has had a prominent part in expounding the necessary 
doctrine that a taking of property without compensation is 
often the necessary collateral result of otherwise desirable 
laws, under the taxing and the police powers. This doctrine, 
the inevitable result of the practice of all governments in 
improving streets, and roads, regulating the building of im- 
provements, etc., works an undeniable deprivation of property 
to many owners. Indeed, uniform taxes for street improve- 

** Bi-SIetallic Invest. Co. V9. State Board, 239 U. S., 441. 

•*207 U. S., 20; J. Holmes dissenting, 40. 




80' CONSTITOTIoi^AL DOCTBINES OF [398 

meats often are levied where some of the abutting property 
is of such a nature that the improvements are of no benefit, 
and actually cause a money loss to the owners. Several of 
Justice Holmes' sfatementa on this point have frankly justi- 
fied the practice on grounds of public policy, notably in the 
cases of Martin vs. District of Columbia ** and Louisville & 
Nashville Ry. Co. vs. Barber Asphalt Company.®* 

State regulation of the rates of public service corporations 
has given rise to bitter litigation under the 14th Amendment 
and the obligations of contracts clause of the Constitution. 
Without an littempt to discuss the whole subject, it may be 
remarked that the Supreme Court has not been inclined to 
read implied contracts 'into state and municipal franchises 
to public service corporations. A definite bi-lateral contract 
must usually be shown the court before it will decide that 
the government has contracted away its right to regulate 
rates, or has in any way encumbered that right. 

Naturally, when a confiscatory rate can be proved, the 
Supreme Court will give the company relief. Justice Holmes 
has expressed views distinct from those of the court only 
rarely in this matter, and usually to maintain some related 
idea upon which he is everywhere insistent. So, to uphold 
the belief that he expresses in every branch of the law, that 
the whole includes its part, he dissented in the case of Denver 
T8. Denver Union Water Company.*® The water company's 
franchise had expired, but, pending renewal, the company 
was designated by municipal ordinance as without a f ran- 


” 205 U. S., 135. 

** 197 U. S., 430. Some of the other cases involving the taxing 
power of the States and the 14th Amendment, in which Justice 
Holmes has rendered the decision of the court, are: C. B. & Q.>Ry. 
Co. vs. Babcock, 204 U. S., 585; New York, etc. vs. Miller, 202 U. 
S., 684; Blackstone vs. Miller, 188 U. S., 189; Wright vs. Louisville 
& N. Ry. Co., 195 U. S., 219; Cast Realty & I. Co. vs. Schneider 
Gran. Co., 240 U. S., 65; Equitable Life Ass. Sbc. vs. Penna., 238 U. 
S., 143; Board of Assessors ve. N. Y. Life Ins. Co., 216 TJ. S., 617; 
Hammond Packing Co. vs. Montana, 233 U. S., 331; Savannah, etc. 
Ry. Co. vs. Savannah, 198 U. S., 392; Coulter vs, L. & N. Ry. Co., 
196 U. S., 699;* Kidd vs. Alabama, 188 U. S., 730; Missouri vs. 
Dockery, 191 U. S., 165. 

•»246 U. S., 178. 
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chise*aiid a mere tenant by sufferance of the streets of the 
city.” In this situation, the city fixed water rates, which 
the company alleged were confiscatory. The majority of the 
Supreme Court upheld this view, and declared the ordinance 
tO'.be in violation of the 14th Amendment. 

Justice Holmes* dissent is based upon the yjew that the 
company is not compelled by the ordinance to furnish water, 
that it may be ordered to stop furnishing water at any time, 
or may cease of its own accord. “ The ordinance of the city 
would mean no more than that the company must accept 
the city*s rates or stop ; and as it could be stopped by the city 
out and out, the general principle is that it cou/d be stopped 
unless a certain price should be paid.’* 

The habit of many public service corporations, complain- 
ing whenever a new rate is instituted, does not make any 
impression upon Justice Holmes. He agrees with the court 
ID requiring the companies to produce indubitable proof that 
the rates are confiscatory, and do not give a fair return. 
Alleged discriminations between similar public service cor- 
porations in a community must be shown to be based upon 
unreasonable premises. The mere fact of discrimination, and 
special legislation, is not necessarily enough to make the 
legislation unconstitutional under the 14th Amendment. 
The legislature which passes a discriminatory law judges 
the expediency of it/” and it is the work of the courts to 
determine, not whether the motive of the legislature was 
proper, but whether there could be any reasonable basis for 
the discrimination. If facts showing the lack of this reason- 
able basis are not produced, the court is compelled to accept 
the judgment of the law-making body. As Justice Holmes 
says : A general law must be judged by public facts, but 

“ But while there are differences of opinion as to the degree 
and kind of discrimination permitted by the 14tb Amendment, it is 
established by repeated decisione that a statute aimed at what is 
deemed an evil, and hitting it presumably where experience shows 
it to be most felt, is not to be upset by thinking up and enumerat- 
ing other instances to which it might have been applied equally 
well, so far as the court can see” (Keokee Gonsol. Coke Cb. va. 
Taylor, 234 U. S., 224). 
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judicially known. Thert^ore the law must be sustained on 
this point unless the facts offered in evidence clearly show 
that the exception cannot be upheld. But the local facts are 
not before us, and it follows that we cannot say that the 
legislature could not hav6 been justified in thus limiting dts 
action.” ^ 

The police power, carried out to a very broad scope, tends 
to B^t 'up aibtt’ia.iy va tViA ds.sti'a.y property. 

It has been noticed Justice Holmes has justified the , 
incidental, and fractional taking of property, under the 
police and JJifi taxing powers, as a necessary incident of 
government. In his words, ^‘the great constitutional pro- 
visions for the protection ot property . . . must be taken to 
permit the infliction of some fractional and relatively small 
losses *without compensation, for some, at least, of the pur- 
poses of wholesome legislation.”*® 

But finally the police power shades into the right of 
eminent domain. Certain things must be taken, or prohibited 
by sound public policy; but when the taking is not merely 
incidental, there must be compensation. So, in the case of 
a Massachusetts law which permitted the killing without 
compensation of horses with glanders, and under which 
commissioners destroyed a horse which proved not to have 
glanders, Justice Holmes Bays, in answer to the question 
whether the statute covered such a killing; “We cannot 
admit that the Legislature has an unlimited right to destroy 
property without compensation, on the ground that destruc- 
tion is not an appropriation to public use. . . . When a 
healthy horse is killed by a public officer acting under a 
general statute, for fear that it should spread disease, the 
horse certainly would seem to be taken for public use as 
truly as if it were seized to drag an artillery wagon. The 


Interstate Consol, Street By. Co. vs. Mass., 207 U. S., 79. For 
other cases on this general subject, see: Tampa Water Works Co. 
vs. Tampa, 199 U. S'., 241; Northern Pac. By. Co. vs. N. D., 216 U. 
S., 679; Madera Waterworks vs. Madera, Z28 U. S., 454, 

Interstate Censol. Street By, Ca vs. Mass., ibid. 
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public equally appropriates it wliatever they do with it after- 
wards.” 

Again in Massachusetts the Justice drew attention to the 
delicate shading between the cases where compensation is due 
and eminent domain is necessary, and those in which public 
policy alone will justify a taking: "Some small limitations 
of previously existing rights incident to property may be 
imposed for the sake of preventing a manifest evil; larger 
ones could not be except by the exercise of the right of 
eminent domain.” 

Justice Holmes has held that the power of eminent domain 
possessed by the state con be exercised for a variety of ends. 
He has not argued for a strict interpretation of the term 
" public use,” holding, generally, that the ideas of the state 
legislature as to its meaning should be accepted by thS courts. 
"In the opinion of the legislature and the supreme court 
nf Utah the public welfare of that state demands that aerial 
lines between the mines upon its mountain sides and the 
railways in the valleys below should not be made impossible 
by the refusal of a private owner to sell the right to cross 
his land. The Constitution of the United States does not 
require us to say that they are wrong.” ” 

The essentially local character of this power is emphasized 
in a dissenting opinion: "The fundamental fact is that 
eminent domain is a prerogative of the state, which, on the 
one hand, may be exercised in any way that the state tbinkR 
fit, and, on the other may not be exercised except by an 
authority which the state confers.”” 


*• Miller vs. Horton, 152 Maes., 540. 

*® Rideout va. Knox, 148 Mass., 388 (1889). 

Strickley va. Highland Boy Gold Mining Company, 200 U. S., 627. 
**• Madiaonvillo Traction Co. tb. St. Bernard Minin g Co., 196 U. S., 
239, J. Holmea diasenting. 


CHAPTEfi VI 


Eights Guaranteed bt the First Eight Amendments 

The personal rights guaranteed by the first eight Amend- 
ments to the Constitution have generally been give© a strict 
interpretation by the courts. The Supreme Court has taken 
the view that the Amendments were made for a definite 
purpose, which can be ascertained historically; and that 
giving effect to this purpose is the duty of the courts. Jn 
the cases of the Ist Amendment and the due process clause 
of the 5th Amendment, there has been some uncertainty and 
wavering on tbe part of the Supreme Court in defining a 
meaning, but, in regard to the other Amendments, a policy 
of strict enforcement has been followed. 

The expediency of transferring some of the duties of the 
courts to the shoulders of administrative officers became ap- 
parent when the immigration problem began to assume large 
proportions. In particular, the multitudinous cases arising 
imder the Chinese exclusion acts, would have placed too heavy 
a burden upon the Federal Courts if all of them had been 
heard. Therefore, administrative officers charged with the 
control of immigration were given jurisdiction of inquiries 
as to facts, and the power of admission and exclusion of 
aliens. The finality of administrative determinations in this 
field, when the hearings had been in conformity with common 
sense rules of fair play, was upheld. 

Justice Holmes has delivered some important decisions, 
to be considered later, upholding the action of administrative 
officers. In this particular he has abandoned an otherwise 
thoroughly consistent stand for the strict interpretation of 
the guarantees of the Bill of Rights. The obvious practical 
necessity for this extension of administrative power needs no 
defense, or explanation, other than that given in the opinions 
to be noted subsequently. 

The most important opinions of Justice Holmes, falling 
within the Bill'of Righte, are those interpreting that part 

84 



403] 


.rnSTICE OLIVER WiapJELL HOLMES 


85 


of the* 1st Amendment which guarantees freedom of speech 
and of the press. 

Freedom of speech has been, to him, a phrase having a 
practical meaning. He has maintained the attitude that the 
qu^tion involved in considering alleged restriction upon that 
freedom is one degree, and not to he decided upon fictitious 
or scholastfc hypotheses. He has neither embraced the school 
of interpretation wiiich would have the Ist Amendment 
prevent only previous restraints upon speech, although he 
was apparently inclined to adopt that view in theory at one 
time in his carreer; nor has he held the equally untenable 
position that the Amendment gives absolute imihunity from 
the consequences of words, no matter what their character. 
His position has been on a middle ground, his distinction 
between valid and invalid restrictions upon speech being one 
of degree, based upon his personal conception of the location 
of.,the line where individual liberty and public policy clash. 

In all cases in which he bus spoken on this Amendment 
he has been careful to limit liability for an expression of 
opinion to instances where the speech or publication charged 
was, or was intended to be, an incitement to a breach of the 
law, or an undeniable contempt of court. He has been unwil- 
ling to allow judicial or legislative action to pass even 
slightly beyond the limits of undisputed necessity; and where 
he has detected an interference with, or a liability arising 
from, speech wliich is not necessarily wrongful, and not neces- 
sarily intended to incite to crime, he has upheld individual 
lights in emphatic langui^e- "With effervescing opinions, 
as with the not yet forgotten champagnes, the quickest way 
to let them get flat is to let them get exposed to the air,” he 
wrote to the Harvard Liberal Club on January 18, 1980.^ 

In Fox vs. Washington,’ there was a unanimous decision, 
upholding a state law punishing publications advocating the 
commission of any crime, or encouraging or advocating 
disrespect for law or for any court of justice. The jury had 
found in the lower court that the publication encouraged and 

* New Republic, January 28, J020, p. 250. 

■ 230 U. S., 213. 
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indirectly incited a breach of the laws against indecent ex- 
posure. Justice Holmes does not consider the interesting 
question of the possibility of raising the lat Amendment 
against a state law, but apparently accepts it as properly 
before the court. As to the provisions of the law which 
pretend to punish publications advocating disrespect for the 
law and for the courts, he says: "It does not appear and is 
not likely that the statute will be construed to prevent publi- 
cations merely because they tend to produce unfavorable, 
opinions of a particular statute or of law in general.” 

Here there is presented a dear case, — an overt act contrary 
to the law, and a publication advising the commission of 
that act. Though the principal point in the case is too clear 
to remark upon, the insistence with which Justice Holmes 
limits himself in this opinion ia interesting, as is his intima- 
tion that the court could not uphold the other provisions 
of the statute. • 

In three cases’ arising under the Espionage Act of 1917, 
decided in March 1919, Justice Holmes, who delivered the 
court’s opinion, was cautious in bis language and careful to 
assert that a state of war permitted far more extensive restric- 
tions upon the freedom of speech than could be properly 
imposed in times of peace. Indeed, his opinions upholding 
the convictions under this act are based on the war power. 
Briefly, he shows that during war Congress has the power 
to punish actual obstructions to recruiting and similar hin- 
drances to the prosecution of the ^r. Hence, words actually 
hindering recruiting are criminal — ^an indisputable proposi- 
tion of law. Further, since the Espionage Act punishes con- 
spiracies to obstruct as well as the actual obstruction, and 
as the tendency and the intent are the same as if the result 
is actually accomplished we perceive no ground for safing 
that success alone warrants making the act a crime.” * 

By this reasoning he upheld, in the Schenck case, punish- 


•Schenck va. U. S., 249 U. S., 676; Frohwerk vb. U. S., 249 U. S., 
204; Debs vb. U.«S-, 249 U. S., 211,— -«11 decided March 3, 1910. 

* Schenck vs. U. S., ibid. 
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ment lor publishing and distributing certain pamphlets wliose 
intent was found to be the obstruction of recruiting. 

The rrobwerk case concerned the publication of the usual 
anti-army, pro-German propaganda in the Missouri Stoats 
Zeitung. Conviction was aflSrmed, though the facts disclosed 
no special effort to reach men subject to the draft. “ But 
we must take the case on the record as it is, and on that 
record it is impossible to say that it might not have been 
found that the circulation of the paper was in quarters where 
a little breath would be enough to kindle a dame, and that 
the fact was known and relied upon by those who sent the 
paper out.” “ 

In each of these cases, as remarked above. Justice Holmes 
set up the circumstance of war rather than any inherent right 
of Congress to abridge the freedom of speech under’ other 
circuiQstances, except those in which it would be criminal by 
aualogy with the common law : " I do not doubt for a moment 
that by the same reasoning that would justify punishing 
persuasion to murder, the United States constitutionally may 
punish speech that produces or is intended to produce a clear 
and imminent danger that it will bring about forthwith 
certain substantive evils that the United States constitu- 
tionally may seek to prevent. The power undoubtedly is 
greater in time of war than in time of peace because war 
opens dangers that do not exist at other times.” * 

In these majority opinions the Justice might perhaps be 
called over-cautious in qualifying his afErmation of the deci- 
sions in the lower court: admit that in many places 

and in ordinary times the defendants, in saying all that 
was said in the circular, would have been within their con- 
stitutional rights ” (Schenck case) ; It may be that all this 
mi^ht be said or written even in time of war in circumstances 
that would not make it a crime. We do not lose our right 
to condemn either measures or men because the country is 
at war” (Frohwerk case). 


• Frohwerk va. U. S., 240 U. S., 204, * 

*AbramB vs. U. S., 250 U. 8., 616> J. Holmes disseDting, 624. 
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Jiistice.Holmes required, then, these elements to be present 
for the valid enforcement of the Espionage Act in the case of 
publications, that is; conspiracy, intent, and a contemplated 
overt act or result over which Congress had the power of 
criminal legislation, and thus gained power over the acttfs- 
sories before.the fact, actual or constructive. It was not the 
words, but their reasonable result which made the publica- 
tions criminal and destroyed their privilege under the 1st 
Amendment. 

In each of these cases, the evidence appearing on the record 
was examined carefully, and the conclusion was reached, as 
expressed in^he Schenck case, that we find ourselves unable 
to say that the articles could not furnish a basis for a con- 
viction upon the first count at least.” 

Justice Holmes found a difference between the questions 
presented to the court in the foregoing coses and the one 
raised in Abrams vs. United States.’ Theretofore, it was the 
result that had been held criminal; in the Abrams case he 
felt that the uttering of the words themselves, and not any 
probable or reasonable result, constituted the crime. There- 
fore he dissented from the decision of the court in an opinion 
that was widely commented upon by the press of the country. 

The facts concerned the publication of two pamphlets, by 
unnaturalized Russians. The first was an abusive attack 
upon the United States Government, protesting against the 
sending of American troops to Russia. It used highly objec- 
tionable language concerning the President and the " capi- 
talistic government.” The second called attention to the fact 
that Russian workmen in American munition factories were 
making ammunition to kill their own relations in Russia, and 
called upon them to strike in protest against the Govern- 
ment’s making war on the Russian revolution. • 

The authors of these exhortations were indicted under the 
Espionage Act under four counts: (1) printing, etc., "Dis- 
loyal abusive etc. language about the form of the government 
of the United States” ; (2) "language intended to bring 


’’ 250 U. S., 616, J. Holmes dissenting, 624. 
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the Government of the United Stales into scorn, contumely 
end disrepute” ; (3) “language intended to incite, provoke 
and encourage resistance to the United States in the war ” ; 
(4) conspiring “ to incite . . . curtailment of . . . ordnance 
and ammunition.” 

In both »the majority opinion, delivered by Justice Clarke, 
and in Justice Holmes* dissenting opinion, in which Justice 
Brandeia concurred, the first two counts of the indictment 
' were not considered seriously. The sentence imposed by the 
lower court was the maximum pernutted for any one count, 
and the majority opinion in terms upholds only the third and 
fourth counts, leaving the constitutionality of conviction 
under the other counts undecided. Justice Clarke limits the 
question before the court to a determination of whether, there 
was any evidence on which the jur/s finding of guilty under 
the third and fourth counts could be sustained. He finds 
that there was not only some, but much such evidence. 

Justice Holmes dismisses the first and second counts as 
unworthy of argument, and proceeds to a discussion of the 
fourth. The statute under which the plaintifis in error were 
indicted requires an intent to hinder the prosecution of the 
war to be shown in prosecutions for inciting strikes. This 
intent. Justice Holmes says, has not been proved. In crimi- 
nal statutes, words must be used exactly. “ But, when words 
are used exactly, a deed is not done with intent to produce 
a consequence unless that consequence is the aim of the deed. 
It mav be obvious, and obvious to the actor, that the con- 
sequences will follow, and he may be liable for it even if he 
regrets it, but he does not do the act with the intent to pro- 
duce it unless the aim to produce it is the proximate motive 
of the specific act, although there may be some deeper motive 
behind.” 

If the words of the statute were not used exactly, they 
would be absurd.® “It is only the present danger of im- 


^ " It Beems to me that this statute must be taken to use its words 
in strict and accurate sense. They would be absurd in any other. 
A patriot might think that we weretwasting money on aeroplanes, 
or making more, cannon of a certain kind than we needed, and might 
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mediate evil or intent to bring it about that warrants Con- 
gress in settling a limit to the expression of opinion where 
private rights are not concerned.” The publication of a “ silly 
leaflet by an unknown man ” does not seem to Justice Holmes 
to constitute such a present danger. If, however, it was pub- 
lished for the single purpose of obstruction, iU might be 
punishable. That purpose hardly seems to be present. “ To 
say that two phrases, taken literally, might import a sug- 
gestion of conduct that would have interference with the ^ 
war as an indirect and probably undesired effect, seems to 
me by no means enough to show an attempt to produce that 
effect.” 

The intent of the pamphlets was to prevent interference 
in the Eussian revolution by the United States. 

The third count, charging provocation of resistance to the 
United States in the war with Germany, must be regarded 
in the light of the section of the Espionage Act under which 
the indictment is drawn. This section, in Justice Holmes^ 
view, by its context punishes "some forcible act of opposi- 
tion.” There is no hint of resistance in this sense in the 
pamphlets. 

In this case sentences of twenty years imprisonment have been 
imposed for the publishing of two leaflets that I believe the defend- 
ants had as much right to publish as the government has to publish 
the Constitution of the United States now vainly invoked by them. 
Even if I am technically wrong, and enough can be squeezed from 
these poor and fmny anonymities to turn the color of legal litmus 
paper, I will add, even if what I think the necessary intent were 
sho^vn, — the most nominal punishment seems to me all that possibly 
coiifd' be inflicted,, unless the defendants are to be made to sufler not 
for what the indictment alleges, but for the creed that they avow, — 
a creed that I believe to be the creed of ignorance and immaturity 
when honestly held, as I see no reason to doubt that it was held 
here, but which, although made the subject of examination at the 


advocate curtailment with success; yet, even if it turned out that 
the curtailment hindered and was thought by other minds to have 
been obviously likely to hinder the United States in the prosecution 
of the war, no one would hold such conduct a crime. I admit that 
my illustration does not answer all that might be said, but it is 
enough to show what I think and to let me pass to a more im- 
portant aspect oj the case. I refer to the 1st Amendment to the 
Constitution that Congress sh^ll make no law abridging the freedom 
of speech.” 
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trial, no^ne has a right even to coosMer ia dealiag with the charges 
before the court. 

Prosecution for the expressloa of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and 
want a certain result with all your heart you naturally express 
your wishes in law and sweep away all opposition. To allow oppo- 
sition by speech seems to indicate that you think the speech impo- 
tent, as when a man says that he has squared the circle^or that you 
do not care whole-heartedly for the result, or that you doubt either 
your power or your premises But when men have realized that 
time has upset many fighting faiths, they may come to believe more 
than they believe the very foundations of their own conduct that 
the ultimate good desired is better reached by free trade in ideas— 
that the best test of truth is the power of the thought to get itself 
accepted in the competition of the market; and that truth is the 
only ground upon which their wishes safely can be mrried out. 
That, at any rate, ia the theory of our Constitution. It is an ex- 
periment, as all life is an experiment. Every year, if not every 
day, we have to wager our salvation upon some prophecy based upon 
imperfect knowledge. While that experimeot is part of our system 
I think that we should be eternally vigilant against attempt^ to 
check the expression of opinions that we loathe and believe to be 
fraught with death, ‘unless they ao Imminently threaten immediate 
interference with the lawful end pressing purposes of the law that 
an immediate check is required to save the country. I wholly dis- 
agree with the argument of the government that the 1st Amend- 
ment left the common law ae to seditious libel in force. History 
seems to me against the notion. 1 had conceived that the United 
States through many years had shown its repentance for the Se- 
dition Act of July 14, 1798, ... by repaying ^es that it imposed. 
Only the emergency that makes it immediately dangerous to leave 
the correction of evil councils to time warrants making any excep- 
tion to the sweeping command, " Congress shall make no law abridg- 
ing the freedom of speech." Of course I am speaking only of ex- 
pressions of opinion and exhortations, which were all that were 
uttered here; but I regret that I cannot put into more impressive 
words my belief that in their conviction upon this indictment, the 
defendants were deprived of their rights under the Constitution of 
the United States. 

The test which Justice Holmes has evolved, and by which 
he would judge the constitutionality of an attempt to make 
speech criminal, that is, whether it " produces or is intended 
to produce & clear and imminent danger that it will bring 
about forthwith certain substantive evils that the United 
States constitutionally may seek to prevent,” is, in the final 
analysis, another way of saying that such questions are ques- 
tions of fact, and depend for their decision upon the findings 
of the judge. By this statement he has enunejated no new 
theoretical principle to guide the oourt in establishing the 
constitutionality 'of future legislation. 
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The positipn taken by a judge on such questions, meas- 
ured by Justice Holmes' test, discloses his iudiridual politi- 
cal philosophy. The judge who is ready to find any speech 
advocating change criminal under the Espionage Act shows 
himself to be a reactionary. The judge at the opposite* end 
of the scal3 would be a radical. Justice Holmtjg' record on 
the Espionage Act cases does not classify him as an extremist. 
His steadfast liberality of mind prevents him from seeing 
phantoms, and from allowing free speech to be abridged in' 
any but the most obvious cases. That he could not see a 
“present asad immediate danger” in the utterances in the 
Abrams case does not convict him of radicalism in any form. 
It is difficult to escape from the conviction that he foresaw 
an yndue extension of the doctrine of the Schenck case, and 
believed that a warning should be sounded before that exten- 
sion had gone too far. Public policy and fundamental jus- 
tice moved him here rather than strict law.* * 

That the 1st Amendment cannot be pleaded as a defense 
for words which constitute contempt of court, is a general 
proposition to which Justice Holmes adheres. However, an 
attempt to punish a newspaper by summary contempt pro- 
ceedings, long after the occurrence of the alleged contempt, 
caused him to protest in eloquent language.''’ 

In Patterson vs. Colorado,'^ a newspaper claimed the right 
under the 1st Amendment to prove statements that had been 
adjudged contemptuous. This right was denied hy Justice 
Holmes, who showed that the fact of the truth of a statement 
was no defense in the common law of criminal libel, and 
even less in contempt cases at common law. A true pub- 
lication which reaches a jury, or a judge, during the trial 
of a case, and which would tend to influence them,^ is a 
contempt of court. Courts are liable to any sort of criticism 


* See aleo the dissenting opinions of Justice Brandeis, in which 
Justice Holmes concurred, in Schaefer vs. 17. S., decided March 1, 
1920; and Pierce vs. V. S., decided hlnrch 8, 1920. These cases 
involve convictions under the Espionage Act. Justice Brandeis 
reiterates the argument of Justice Hoimes in the Abrams case. 

'“Toledo Newspaper Co. U. S., 247 U. S., 402, 422. 

« 205 U. S., 454. 
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after the concluBion of a case, but not during the trial. S^/^ak- 
ing of the 1st Amendment he says: " In the first place, the 
main purpose of such constitutional provisioTis is to prevent 
all such previous restraints upon publications as had been 
practised by-other governments, and they fio not prevent the 
subsequent punishment of such as may be deeiped contrary 
to the public welfare.”** 

In Toledo Newspaper Co. va. T7. S.,** the judge of the lower 
, court used his power to punish for contempt to prosecute 
a newspaper illegally, in Justice Holmes’ opinion. The chief 
argument in his dissent here is based upon an Ohio statute, 
which limits the power of the court to punish summarily for 
contempt to “ misbehavior of any person in their presence, 
or so near thereto as to obstruct the administration of jus- 
tice.” The publications punished had appeared in March, 
and it was not until September that the judge instituted 
summary proceedings and fined the newspaper heavily. The 
majority of the Supreme Court upheld the lower court. 
Justice Holinos says: 

"Wlien it is considered liow contrary it Is to our practice and ways 
of thinking for the same person to be accuser and sole judge in a 
matter which, if iie be sensitive, may involve strong personal feel- 
ing, I should expect the power to be limited by the necessities of tho 
case * to insure order and decorum in their presence,' as it is stated 
in Ex Parte Robinson, 19 Wall, 605. . . . And when the words of 
the statute are read it seems to me that the limit is too plain to 
be construed awav. . . . Misbehavior means something more than 
adverse comment or disrespect. 

But even if there is an imminent possibility of obstruction, 
wh 'A. ‘aiffifUfcit,., 'mmKMuta. 'Witiuziijlaj-iidi, imh 

summary proceedings cannot come so late ns tliese. He 
continues : 

I find it impofisible to believe that such a judge could “have found 
in anything that was printed even a tendency to prevent his per- 


** This statement was the subject of strong dissent from Juatice. 
Harlan, who saw in it a pernicious tendency to restrict freedom of 
speech. Justice Holmes’ position was abandoned in Schenck vs. 
U. S. “ It well may be that tlie prohibition of laws abridging tho 
freedom of speech is not conflned to previous restraints, although to 
pr^ent them may have been the main purpose as intimated in Pat- 
terson vs. Colorado. ...” 

247 U. S., 402, dissenting opinion, *422. 

7 
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forirt.^ig his sworn duty. I am not considering whether there was 
a technical contempt at common law, but whether what was done 
falls within the words of an act intended and admitted to limit the 
power of the courts. . . I would go os far as any man in favor 
of tlie sharpest and most summary enforcement of order in court 
and obedience to decrees, but when there is no need for immediate 
action contempts are like any other breach of law and shonld^’be 
dealt with as the law deals with other illegal acts. Action like the 
present, in my" opinion, is wholly unwarranted by even polor of law. 

This latter idea is more fully brought out in Gompers vs. 
Buck Stove & Range Co.,** where, speaking for the court, he 
seta forth reasons why contempt of court is a crime, and as 
such protected by the statute of limitations : “ It does not 
follow that 'fcontempts of the class under consideration are 
not crimes, or rather, in the language of the statute, offenses, 
because trial by jury as it has been gradually worked out 
aud fought out has been thought not to extend to them as 
a matter of constitutional right. These contempts are in- 
fractions of the law, visited with punishment as such. Jf 
such acts are not criminal, we. are in error as to the most 
fundamental characteristic of crimes as that word has been 
understood in English speech.” 

In short, the Justice has recognized the necessity of pun- 
ishing contempts by summary proceedings; but he has not 
sanctioned the attempts to place contempt of court in a class 
to itself, and to make it an offense punishable at any time 
by the caprice of a single judge. His view is analogous to 
that of the criminal law, where a murderer, caught red- 
handed, may be apprehended dead or alive by an officer of 
vthc iUw',* .h® jmy' Jin*’ Jip 

without due trial. 

In one of his latest opinions** Justice Holmes is found 
vigorously upholding the right of the individual and of the 
corporation to bo protected from illegal search of premises 
and the seizure of incriminating or other property. In this 
case, the premises of the company were searched by govern- 
ment agents without a warrant, papers were seized, copied 
and photographed, and finally returned to the owner. On 

221 U. a, 418, 

>• Silverthorne Lumber Co. ve. U. S., Dee. Jan. 26., 1920. 
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the mformation thus gained^ charges were brought a/ainst 
the company, which was subpoenaed for the originals. The 
question here involved consideration of both the 4th and 5th 
Amendments, both the search and seizure, and the use in a 
criminal prosecution of evidence so obtained. Justice Holmes 
says, in his majority opinion, from which Chief Justice White 
and Mr. Tfustice Pitney dissented: 

The proposition could not be presented more nakedly. It is that 
though of coarse its seizure was an outrage which the government 
now regrets, it may study the papers before it returns them, copy 
them, and then may use the knowledge that it has gained to call 
upon the owners in a more regular form to produce them; that the 
protection of the Constitution covers the physical ‘^possession, but 
not any advantages that the government can gain over the object 
of its pursuit by doing the forbidden act. ... It reduces the 4th 
Amendment to a form of words. . . . The essence of a provision 
forbidding the acquisition of evidence in a certain way is ^hat not 
merely evidence so acquired shall not be used before the court, but 
that it shall not be used at all ■ . . the knowledge gained by the 
government’s own wrong cannot be used by it in the way proposed. 

Justice Holmes states further that the rights of an indi* 
vidual in this regard are no more that those of a corporation. 
This decision extends the exemption of corporations slightly 
beyond the dictum of Hale vs. Henkel,^® and establishes a 
deSnite precedent in terms. .Sovrerer, where sesrch is by 
warrant, there is no constitutional objection to the use of 
evidence obtained during it.*’ 

The most important clause of the Fifth Amendment, the 
Due Process Clause, has been treated elsewhere, as it applies 
to the guarantees provided citizens of the United States. 
Here it will' 6e necessary only to examine the cases where 
aliens are involved. As it happens. Justice Holmes* opinions 
on this precise point have be^ confined mainly to Chinese 
exclusion cases. 

Hhe guarantee of indictment by grand jury is involved 
in only one of his opinions,*® where he speaks for a unani- 
mous court in holding that proceedings were in proper form 
and preserved the constitutional rights of the prisoner when 


‘•201 U. S., 43. 

Schenck vs. U. S., Dec. March 3, 1919. 
‘•Breese vs. Dickerson, 228 U.»S.; 1, 10. 
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the ^5>remaii handed an indictment to the judge in •’open 
court, though the jury was in another adjoining room. 

Though latest in date, Tiaco vs. Forbes^® sets forth Jus- 
tice Holmes adherence to the doctrine that alien deportation 
proceedings are by their nature properly brought before ex- 
ecutive officer^. “ It is' admitted that sovereign states have 
inherent power to deport aliens, and seemingly tha^* Congress 
is not deprived of this power by the Constitution of the 
United States. (S'ong Tue Ting vs. IJ. S., 149 U. S., 698, 
707, 728). . . . Furthermore, the very ground of the power 
in the necessities of public welfare shows that it may have 
to be exercised in a summary way through executive officers.” 

It has fallen to Justice Holmes to voice the opinion of 
the Supreme Court in two Chinese deportation cases which 
have gine far to settle the authority of administrative officials 
to decide finally on the merits of claims to admission by 
aliens, and to exclude by administrative processes those wbn 
claim United States citizenship, if such citizenship is not 
established to the satisfaction of departmental officers after 
an inquiry which does not plainly deny due process of law. 

In U. S. vs. Sing Tuck,®® a Chinaman who claimed United 
States citizenship, applied, during the course of proceedings 
before immigration officials, to a Federal Court for a writ 
of Habeas Corpus on the ground that the immigration officials 
had no final authority in his case. The specific question 
was not decided by the court, it being held that the adminis- 
trative ^irQo.e^ must he carried throng until thn Secretary 
of the Treasury had definitely decided against the petitioner. 
At that time a petition for Habeas Corpus would be enter- 
tained by the Federal Court, which would decide whether the 
Secretary's decision was final as to those claiming citizenship, 
as it was to aliens. ^ 

By this case the way was opened for TJ. S. vs. Ju Toy.®* 
The facts were similar to those in the Sing Tuck case, with 
an additional step of an appeal to the Secretary of Commerce, 
who had ruled against the appellant. There was a petition 


228 U. S., 549. 


« 194 V. S., 161. 


■U98 U. S., 253. 
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for a'Vrit of Habeas Corpiis, and three questions were'^certi- 
fied to the Supreme Court by the lower court. The two of 
them which are important were: (1) Should a Federal Court 
grant Habeas Corpus in the facts alleged, i. e., statement 
of* citizenship, with offer of no new proof; (3) Should the 
decision of the Secretary of Commerce and Labor be regarded 
as final when citizen is at bar, or one claiming citizenship, 
it not being alleged in any of the three questions that anything 
• irregular or unfair was done at any of the hearings granted. 

The opinion of Justice Holmes holds that the first question 
is answered by TI. S. vs. Sing Tuck : " A petition for habeas 
corpus ought not to be entertained unless the court is satis- 
fi,ed that the petitioner can make out at least a prima facie 
case,” The Justice goes on to say: “This petition should 
have been denied on this ground, irrespective of what more 
we have to say, because it alleged nothing except citizenship. 
Iii disclosed neither abuse of authority nor the existence of 
evidence not laid before the Secretary.” 

♦ As to the broad question of whether the decision of the 
Secretary is conclusive here, the opinion states that the 
Chinese Exclusion Act purports to make the Secretary the 
final judge “as well when it is citizenship as when it is 
domicil, and the belonging to a class excepted from the ex- 
clusion acts . 

The statute has beeu upheld and enforced. . . . But the relevant 
portion being a single section, accomplishing ail its results by the 
same general words must be valid as to all that it embraces, or 
altogether void. An exception of a class constitutionally exempted 
cannot be read into those general words merely for the purpose of 
saving what remains. 

The petitioner, although physically within our boundaries, is to 
be regarded as if he had been stopped at the limit of our jurisdic- 
tion, and kept there while his right to enter was under debate. If, 
for .the purpose of argument, we assume that the 5th Amendment 
applies to him, and that to deny entrance to a citizen is to deprive 
him of liberty, we nevertheless are of opinion that with regard to 
him due process of law does not require judicial trial. 

In both of the above cases it is important to note that 
there is no allegation of improper hearing, or of any irregu- 
larities on the part of the immigration ofBciais. In the fin al 
opinion which Justice Holmes ffix>nounced in this class of 
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cases^^n Chin Yow vs. TJ. S.,** a Chinaman claiming ci4i2en- 
ship had gone through all stages of the prescribed procedure, 
and was being held for deportation. He petitioned ior a 
writ of Habeas Corpus, alleging that he had been arbitrarily 
denied a proper hearing, that he was prevented from obtaisl- 
ing testimony on his own behalf, and that he could prove 
his citizenship on the merits. 

Justice Holmes holds that if a writ is granted the issue 
must be confined to the allegation of the denial of a proper 
hearing. If this be disproved, the merits certainly cannot 
be taken up.^ The jurisdiction of the circuit court is estab- 
lished only by proving the fact of a hearing denying due 
process of law. But, supposing that the allegation can be 
proved. Gan Habeas Corpus then give him the hearing on 
the merits which he has been denied ? 

As between the substantive right of citizens to enter and of per- 
sons alleging themselves to be citizens to have a chance to 
their allegation, on the one side, and the conclusiveness of the com- 
missioner’s fiat, on the other, when one or the other must give way, 
the latter must yield. In such a case eomethiDg must be done, and 
it naturally falls to be done by the courts. In order to decide what, 
we must analyze a little. 

If we regard the petitioner, as in Ju Toy’s case it was said that 
he should be regarded, as if he had been stopped and kept at the 
limit of our jurisdiction (198 U. S., 263), still it would be difficult 
to say that he was not imprisoned, theoretically as well as practi- 
cally when to turn him back meant that be must get into a vessel 
against his wish and be carried to China. Tbe case would not be 
that of a person simply prevented from going in one direction that 
he desired and has a right to take, all others being left open to him, 
a case in which the judges were not unanimous in Bird vs. Jones, 
7, Q. B., 742. But we need not specolate upon niceties. It is true 
that the petitioner gains no additional right of entrance by being 
allowed to pass the frontier in custody for the deteriaination of bis 
case. But, on the question whether be is wrongly imprisoned, we 
must look at the actual facts. De facto, be is locked up until car- 
ried out of the country against bis will. 

Tlie petitioner then is imprisoned for deportation without^ the 
process of law to which he is given a right. Habeas Corpus is tbe 
usual remedy for unlawful imprisonment. But, on the otiier hand, 
as yet the petitioner has not established his right to enter the coun- 
try. He is imprisoned only to prevent his entry, and an uncon- 
ditional release would make the entry complete without the requi- 
site proof. The courts must deal with the matter somehow, and - 
there seems to be no way so convenient as a trial of the merits 


” 208 U. S., 8. 
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befort^the judge. If the petitiouer proves his citizenship, a^onger 
restraint would be illegal. If he fails, the order of deportation 
would remain in force. 

Sustaining the contention that the upholding of a de- 
fyidant’s plea of limitations in a criminal case goes to the 
merits and is jeopardy, the decision delivered by Justice 
Holmes' iif U. S. vs. Oppenheimer ** is interesting in part: 

It cannot be that the saf^uarde of the person, so often and eo 
rightfully mentioned witli solemn reverence, are less than those 
> that protect from a liability in debt. 

The safeguard provided % the Constitution against the gravest 
abuses has tended to give the impression that when it did not apply 
in terms, there was no other principle that could. But the 5th 
Amendment was not intended to do away with what in the civil law 
is a fundamental principle of Jastice (Jeter vs. Hewitt, 22 How. 
353, 364) in order, when a man once has been acquitted on the 
merits, to enable the government to prosecute him a second time. 

In Kepner vs. United States,** Justice Holmes dissented 
from the court’s decision on grounds that, at first glance, 
seem to be novel and difficult to esplain. In this case, Eepner 
had been tried by an inferior court of the Philippine Islands 
for a criminal offense, and bad been acquitted. The trial 
had not been before a jury. The government had appealed, 
and the Supreme Court of the Philippines bad reversed the 
decision, finding Kepner guilty and imposing sentence. 

The majority opinion held that the first trial had con- 
stituted jeopardy. "The weight of authority, as well as 
decisions ot this court, have sanctioaed the rule that a person 
has been in jeopardy when he is regularly charged with a 
crime before a tribunal properly organized and competent to 
try him ; certainly so after acquittal.” 

Justice Holmes, who was joined in bis opinion by Justices 
White and McKenna, upholds the view that the government 
copstitutioually may be given the right of appeal in criminal 
cases, whereby errors of law in the lower court may be 
corrected, and a new trial ordered. He states that new trials 
are not to be differentiated from retrials, and that it is well 
established that, in proper cases, the latter are constitutional. 


**242 U. S., S5. 
195 V. S., 100. 


100 CONSriTUTlOSTAL DOCTRINES OP [418 

The ^opardy^ from this point of view, is a cpntinninf one, 
and does not cease with the erroneons verdict of the lower 
court, or become double when the appellate court orders a new 
trial. The constitutional prohibition against double jeopardy 
is to be interpreted as excluding a totally new case from trfel 
where a maoi has once been tried on the same facts. It is 
intimated that an accused may be tried as many times in 
the same case as there are errors of law. There have been no 
fundamental cases on the point of self -incrimination on which 
Justice Holmes has expressed an opinion. One interesting 
statement of ^ phase of the question is to be found, however, 
in Johnson vs. United States.** The plaintiff in error had 
been a defendant in bankruptcy proceedings, during which 
his books were transferred under the law to a trustee. Evi- 
dence of hia fraud was found in these books, he was charged 
with it in a criminal proceeding, and his books were offered 
in evidence against him. He was convicted, and appealed, 
claiming that the use of his books was equivalent to enforced 
self-incrimation contrary to the 5th Amendment. In bis 
opinion, Justice Holmes says: "A party is privileged from 
producing the evidence, but not from its production. The 
transfer by bankruptcy is no different from a transfer by 
execution of a volume with a confession written on the fly 
leaf.*' 

Further, the criminal cannot protect himself by getting 
legal title to his books. He must have both title and posses- 
sion. While he himself retains the evidence he is protected, 
not otherwise : " If the documentary confession comes to a 
third hand alto intuitu, as this did, the use of it in court 
does not compel the defendant to be a witness against himself.” 

The depositing of a bankrupt's books with a receiver is 
not repugnant to the 5th Amendment because information 
may be got from them that will lead to investigations into 
the criminal acts of the bankmpt, and because the likely 
result of such investigations will be criminal prosecution. 


« 228 U. 8., 45r 
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“ It io one of the misfortunes of bankruptcy if it f(^ows 
crime.” 

In a case where a coat was tried on. a prisoner in court 
to prove that it fitted him, and therefore belonged to him, 
Justice Holmes said : " But the prohibition of compelling 

a man in a criminal court to be a witness against himself 
is a prohilntion of the use of physical or moral compulsion 
to extort communications from him, not an exclusion of his 
body as evidence when it may be material.” 

The fact that an official of a corporation had produced 
evidence from his books, under a subpoena and a legal guar- 
anty that he would not be prosecuted as a result of such 
evidence, does not privilege him against prosecution as an 
officer of the corporation for other transactions concerning 
which he had given, no testimony.** 

Justice Holmes led four dissenting justices in attacks on 
tht majority opinions in two recent cases in which the re- 
quirement of the 6th Amendment is raised, that the trial of 
a criminal case must be by a jury “of the State and district 
wherein the crime shall have been committed, which district 
shall have been previously ascertained by law.” 

In each case the prosecution was for conspiracy, the trials 
taking place where the overt acts in pursuance of the con- 
spiracy were committed. The majority opinions held that 
the place of the overt act was the place of the conspiracy, 
and that the courts at the place where the acts were com- 
mitted therefore had jurisdiction over the conspiracy. In 
Justice Holmes’ view, and in the views of Justices Lurten, 
Hughes and Lamar, this is a plain misconception of the law, 
and there is no jurisdiction over the conspiracy given by 
the locus of the overt act. He says : ** “ But when they are 


Matter of Harrie, 221 U. S., 274, 278. See Schenck va. XJ. S., 
Dec. March 3, 1919, which cites Holt tb. U. S. as authority for hold- 
ing that “the notion that evidence even directly procewiing from 
the defendant in a criminal proceeding is excluded in all cases by 
the 6th Amendment is plainly unsound.** 

Holt VB. United States, 218 U. S., 245, 253, 254. 

•*Heike vs. United Statw, 227 U. 131. * 

Brown ve. Elliott, 225 U. S., 392« 
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pUL^hed for being and not for doing, wlien the offence con- 
sists in no act beyond the osmose of mutual understanding, 
they should be punished only where they are, — only where 
the wrongful relation exists. ... It does not follow from 
the defendant's liability in Omaha for certain results of their 
conspiracy i^hat they can be tried there for the conspiracy 
itself.” 

In the other case,** the same idea is expressed : “ The 
Constitution is not to be satisfied with a fiction. When a 
man causes an unlawful act, as in the case of a prohibited 
use of the mails, it needs no fiction to say that the crime 
is committed at the place of the act, wherever the man may 
be, Ee Palliser, 136 U. S., 257. . . . But when the offense 
consists solely in a relation to other men with certain intent, 
it is ’pure fiction to say that the relation is maintained and 
present in the case supposed.” 

In a comparatively recent interpretation of the 8th Amend- 
ment,*^ forbidding cruel and unusual punishments,” the 
Supreme Court avowedly extended the previously understood 
meaning of that clause to a totally new significance, and 
established a precedent of a far-reaching importance. Justice 
White, Justice Holmes concurring with him, held a strong 
dissenting opinion, combatting the extension, and limiting 
the scope of the Amendment to its former meaning, that is : 
bodily torture or other punishments physically inhuman. The 
court’s opinion included, under the prohibition, punishments 
that in the ,iud?ment of a court were not ajj^^ortioned to the 
seriousness of the crime, or were " cruel and unusual ” on 
account of length of sentence, attendant conditions, and 
severity. Such an interpretation is justified by analogy with 
the extension over mere words of the 14th Amendment and 
the Commerce Clause made by the Supreme Court in> the 
past. Justice White’s opposition to this reasoning is founded 
upon the facts in regard to the 8th Amendment which are 
revealed by history, namely, that it was meant only to apply 


Hyde vs. United States, 225 U. 8., 347. 
Weems vs. United Statef, 217 U. S., 349, 382. 
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to pu&ishments that were cruel aud unusual physically, and 
that since the Declaration of Rights of 1688-1689, this mean- 
ing of the words has been accepted by legislatures and courts. 
He can find no warrant for such an unforeseen enlargement 
of the power of the courts. In concluding, he states that 
the great«58t benefit from the Constitution conies from its 
general terms, which have allowed expansion; but that the 
court has always defended the idea that these general terms 
should not be made to include things that obviously are not 
mean to be covered, no matter how pressing othenvise. 

This latter reasoning is consistent with JusJtice Holmes’ 
declared principles of constitutional interpretation. He docs 
not limit the Constitution to the words, or the exact picture its 
framers had in mind; but inquires what kind of evils they 
strove to prevent, not whet specific evil. In other words, it 
is^soiuething of Marshall’s method, — would the framers have 
changed the words of the clause if they had been confronted 
with the present case, so as to exclude it? The answer of 
Justices White and Holmes is that they would thus have 
changed the wording of the clause, since nothing in the 
history of the antecedents of the clause, or of the legislation 
enacted without its having been raised, gives ground for the 
belief that it aimed at the prohibition of anything except 
physical tortures. 

It seems, indeed, that the decision of the court was a very 
wide departure from established precedent, which, though 
doubtless salutary in this case, gives to the courts a new veto 
power over legislative discretion in the matter of criminal 
law, a power construed out of the thin air of expediency into 
the 8th Amendment 
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Latest Harvard Books > 

STUDIES IN^HE HISTORY OF MEDIAEVAL SCIE’NCE, 
by t^harles Homer Haskins 

Based upon years of research in European manuscript collections, this 
■work discusses Llie science of the Arabs and its transuiission to western 
Europe; the Greek phase of the mediaeval scientific renaissance; the 
Sicilinn uuui L of Frederick II on its scienlidc side as the meeting point 
of these Arabic and Greek eurrents ; and, in a final section, the intro- 
duction of the abacus into the English exchequer, Syrian astronomy 
and ■western falconry, and a list of text-books in use at the close of the 
twelfth century. $6.00. 

ORIGINS OF THE WAR OP 1870, by Robert H. Lord 
Professor Lord has recently had the opportunity of using and tran- 
scribing in full the seven volumes of documents in thh archives of the 
German Foreign Office which contain the German official record of the 
diplomatic eriaia leading up to the outbreak of the Wax of 1870. Save 
for rare exceptions, these dociiraents have never hitherto beep printed 
hut they arc now published in caten^o. As an introduction Professor 
Lord has retraced the history of the crisis in the light of the mass of 
new eources. $3.50. 

HISTORY OF THE UNITED STATES POST OFFICE TO 
THE YEAR 1839, by Wesley E. Rich 

Sjiarcely and activity of tho Fcdcrnl government so intimately aScots 
i&e life of the ordinary citizen as the service of the Post Office Depart- 
ment, the early history of which is here recounted with a fullness that 
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forth from old manuscript letters and reports, even his discussions of 
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EARLY ECONOMIC THOUGHT, edited by Arthur E. Monroe 

" Professor Monroe is to be congratulated upon providing for the use 
of students of the history of economics a very useful compilation. . . . 
The volume ■will serve a useful purpose and is warmly to be welcomed, 
especially because the translations are well done .” — Political Science 
Quarterly. 

“The selections are well chosen, always «^tcneivc emough to give an 
adequate idea of the author’s style aud thoi^ht, and several of them 
are especially welcome because they have hitherto been inaccessible to 
most of U3.” — American Economic Review. $3.50. 
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tlie Southern Confederacy. 1901. (Out of print.) 
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ECONOMIC TRACTS^ 


The Johns Hopkins Frees invites subscriplions to, a reprint of four im- 
portant economic essaja of the seventeenth century, to be issued consecu- 
tively under the editorial direction of Profeaaor Hollander: — 

A Treatise of (he Canker of England’s Common Wealth. By GzsBaaD de 
hlALYRES. London, IdOl. 

A piscoarBe of Trade from England unto the East Indies: Answering to 
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Thouas Mor. London, 1621. 

The Treasure of Traffike. Or a Discourse of Porraigne ^ade. By Lewes 
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Brief Observations concerning Trade, and Interest of Money. By Josiab 
Cmu). London, 1668. ’ 

Of the tracts heretofore printed, a limited number can yet be obtained 
as foMowe. As the editions approach exhaustion, tho prices indicated are 
likely to be Increased without notice:— 
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Fortrey, “Englauds Interest Considered" (Cambridge, 1603), Price, 60 cts. 
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Massie, “ The Natural Eato-of Interest” (London, 1760), Price, 60 cents. 
North, “DiscouTBes upon Trade” (Loudon, 1691), Price, 60 cents. 

Ricardo, “Three Letters on ‘The Price of Gold’” (London, 1800). (Cut 
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West, “Essay on the Application of Capital to Land” (London, 1816). 
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PUBLICATIONS OF THE 

INSTITUTE FOR GOVERNMENT RESEARCH 
. • 
WASHINGTON, D. C. 

The Institute tor Govetnioatt Research is an association of citizens for 
co-operating with public ollicials in the scientific study of government* with 
a view to promoting efficiency and economy in its operations and advaaclng 
the science of administration. aims to bring into exiatenje such inform* 
ation and materials as will aid in tho formation of public opinion and will 
assist oUiciala particularly those of tho National Government, in their 
efforts to put the public administration upon a more efficient basis, , 

To this end it seeks, by the thoroughgoing study and examination of the 
best administrative practices, public aud private, American and foreign, to 
formulate those principles which lie at the basis of all sound admiaistra* 
tion, and to determine their proper adaptation to the specific needs of onr 
public odmiclatration. 

STUDIES IN ADMINISTRATION. 

The System of Financial AdDiniatratioB of Great Britain, By W. F. 
Willoughby, W. W. Willoughby, and S. M. Lindsay. 378 pp. $3. 

The Budget. By Rend Stourm. T. Plasinski, Translator; W. F. Mc- 
Caleb, Editor, 048 pp. $ 4 . 
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The Canadian Budgetry Syston. By H. C, Villard and W. W. 
Willoughby. 390 pp. 53- 

The Problem of a National Budget. By W. F, Willoughby. 2S4 pp. $3. 

The Movement for Budgetry Refonn in the States. By W. F. Wil- 
loughby. 299 pp. $3. 

Teachers' Pension Systems in the United States. By Paul Studenaky. 
474 pp. $3. 

Organized Efforts for the Improvement of Methods of Administration 
in the United States. By Guatavus A. Weber. 40B pp. $3. 

The Federal Service: A Study of the System of Personnel Adminis- 
tration of the United States Government. By Lewis Mayers. 
624 pp. $5. 

The Reorganization of the Administrative Branch of the National 
Government. By W, P. Willoughby, 314 pp. $3. 

The Development of National Administrative Organization in the 
United States, By L. M.<^iort. 632 pp, $5. 
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PRINCIPLES DF ADMINISTRATION. 

Principles Governing the Retirement of Public Employees. Lewis 
Ueriam. £08 pp. $3. 

Principles of Goremment Parcbasing, By Arthur Thomas. 
200 pp. $3. 

I 

Principles of GoYemment Accotmting and .Reporting. By Francis 
Oakey^ C. P. A. 682 pp. $5. 

Principles of Personnel Administration. By Arthur W. Proctor. 
256 pp.o $3. * 

SERVICE MONOGRAPHS OF THE UNITED STATES GOVERNMENT, 

• giving in detail the history, activities, publications, etc., of the several 
AdnLiaistrative Federal Services. 

*Sold only with complete sets. « 

*1. The Geological Survey. 174pp. 

•2. The Reclamation Service. 190 pp. 

5. The Boreau of Mines. 174pp. $). 

4. The Alaskan Engioeering Commisaion. 134 pp. $1. • 
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7. The Federal Trade Conmiiasion. 92pp. SI. 
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14. The Bureau of Education. 172 pp. $1. 
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51. The Children’s Bareau. (In Press.) 

22. The Women’s Bureau. 44 pp. $1. 
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*Z1L Local OoTamnaat and Sebaeto la Sonth Catolina. By B. J. ILiuicx. 

SECOHD SEBTE8.— 1824. 

(Volume cold only with complete set.) 

*1-9. Kathode of EUtorlcal Stody. By B. B. Aoams. 

in. The PMt and Preeiat of PelKleal Eceneray. By R, T. EiT. S6 cents. 

rv. Samuel Adanu. the Kan of the Ton Heeling. By Jamsb R. BosutK. 88 centa 

V.Tt. Taxation In the United States. By Hanr Caarn Anaue. 60 cents. 

VS. Institationat Boglnaingi la a Weatorn State, By JusB UaCT. 26 cents. * 
T1II«XX. ledlan Uoney la Kov England, etc. By WaiUki D. WttMic. 60 oentA 
*Z. Town and County tKeernraent In the Oolonlea By E. CHsinniio. 

*XL Bndlmentany Society asvong Boya. By J. Obusist Johssom. 

ZZL Land Laws «f Kiaisg Olstricto. By C. O. SHury. 60 cento. 

THIRD 6E&I^->1»68.-41.00. 

I. Uarrland'i loSuonce upon Land Geulona to the D. 6. By H. B. ADius. 76 eentA^ 
n-III. Tlrglala Local lastitutioni. By C. iKotA 78 cents. 

IT. Recent American SoelalUm. By Ricrskd T. Elt. £0 cents. 

T-Tl -Vn, Karylaad Local laetttntiono. By Lswis W. Wiunetw. fl.OO. 

Ttn. InBuence of the Proprletore In roandlng New leney. By A. Scott. 25 oeota 
ZZ-Z. AmericaB Coaetitutlosi. By llonsca Osm. 50 cento. 

Xl-Zn. The City of WaahiDgtOB. By J. A. PortM 60 cesta. 

FOGBXB SERIES..— 1886. — Sd.OC. 

*L Ihtteh Tillage Ccnmaaitlee on the Hudson HiTor. By I. Etriso. 

XL-m. Town Ooeemment in Rhode Island. By W. £. h'osTEB. — Tha Hamganiatt 
Plaatert. By Edwarp CiiSKniiia. 60 centa. 
tv. FennayWanla Boroughs. Hy WiLbUU P. HoicoiiiB. 6D cents. 

V. Introduction to OonotitvtionaE Kiotory of the State*. By J. F. JaUBBOS. 60 eents. 

VI. The Puritan Colony at Annapolis. Uaryland. By D. It. Uahoill. 60 centa. 
VQ-Vm.IZ Tho Land Ruoetloa in tbe Taitod State*. By B. Sato. fl.OO. 

Z, Town and City Qovemment of New Haeen. By a E. LseghHOBA 60 cento. 
ZZ-ZH. Land Syatom of the lf«w England Ofloaies. By H. EosBroie. 50 cents. 

PIFTH SERIES.— 188T.-44-00. 

I-n. City Goeemment of Philadelpbis. By E. F. ALUitooii and B. PIHKobb. 6d unta. 
ni. City Goronmeat of Boeton. By Jsmb9 M. Bpobsb. 86 centa. 

*rv. City Government of Bt. Louis. By UsBSHSLL 8. Show. 

V-V l. Local Government la Canada. By Jonp Qeonoa Bomunov. 60 centa. 

VH, Effect of the War of 1811 upon the American TTnlon. By N. U. Bdtleb. 26 cento. 
Till. Zotoi on the Literature of Charities. By (BsapanT B. Asaub. 85 cento. 

S. Prediction* of HamiUen and De Tocqaevllle. By Jahbb Bktcb. 25 cents. 

Z. Tho Study of Slatoty In England and Bcetlaad. Dy P. Fagosaicu. 86 cent*. 

XI. Somlnary Librarie* and Dalversity Exteaslea. By H. B. Apamb. 25 centa. 

•ZH. Eeropeaa School* «f History and Politic*. By A. J>. Wsnrs. 

8IZTE 6E|IIES.— 1888.— 64.00. 

The History of Co-operation in the Baited Gtates. 
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EEVEHTB 6£BI£8.— 1SS9. 

(Volton* M}d onl^ «tth eompUts mL) 

I. Arnold loTn^t*. By F. O. MoM^AaoK. SO<t«ata' 

n— III. Municipal Qpvcminent Iq San fninciscoi By Sernabd Mpbxs, 60 c<Dt*,% 

ZV. Ifosisipnl Klinry at JTaw OrisAo*. Dy W. Ho<ra. 25 ceni^, 

•V-Tl. Ei^llsli Cnltue in TirKlnla, By TniiiiUM P. Ihsmt. 

yiZ-Vni-IZ. The River Tome et, Csiuieeticat. By Ohables M. AKCBKWe? fl.OO. 
*£-ZI-2Llli Federal Oorenuaent in Canada, oy ionn O. Bocunot. 

EI&HTH SERIES.— 1800. 

(Volnme nld otly erltlt complete eet) 

I-H. The BednxlDyi of Aneneon Hatlenallty. By A. W. Shall. 91.00. 

^cnl CoTonuneBt la Wlieensui. By B. B. Smxokb. 2S rente. 

*IV. Spanish Colsniiatisii in the Soadiweat. Dy F. W. BI.ackmab. 

V-VI. The Study of Eietoiy in Oermony and Fionco. By P. FuhtBICO. 91,00. 

YH-IX. Preyreej at the Cclared People ot Ueryland. By J. S. IMacutT. (1.00. 

•X. The Study of Hiitory in Bel^iom and KeDood. Dy P. FBEPSBice. 

XI-XII. Seminary Metee on Siitoricol Litoratare. By H. B. Asaws and othere. 60 cento. 

MtMTE SERIES 1(91. 

, (Volume add ooly vrlth complete eel) 

•I-n. Oovemmant of the United States. By W. Vt. WiLLOcaHnr nnd W. P. ViLLOucHBt. 
UZ-IT. naivertlty Edacntlon la Maryland. Ry R. O. SreiNER.— Tha lolnu SopUni nBl> 
renlty (lS70-]Sd]), Oy B. C. CitHAir. 60 cents. 

•T-7I. HuBlctpal ITnity In the Lombard Cornmnnea. By VI. K. VELLUMS. 
ytl-TllI. Public Laale of the'Romoa Republic. By A. SrarnBireoir. 76 cents. 

*IX. CoBstitntlcBSI Derelopineut of Japan. By T- Ituiga 
■X. A History of Liberia. By S. R. T. McPhbbsoh. 

XI-XU. The Indian Trade in Wiaeansla. By P. J- TOBkeb. SO cenis. 

TEVTH SERIES.— 1(92 — (4.00. a 

I. The Slihcp &Ul Oelony. Rr UlcHAHt A. UlBaBLetn. 50 oenU. 

It-lXI. Church and State In Retr E&elond. By PaoL B. Laueo. 60 ceoU. 

IV. CDiuieh and State In Maryland. By CponoB PBran. 60 cents. 

V-VI* Rellsloui OerelcpraeBt «t North Corelina. By S. B. WtEU. 60 cents. 

Vn. UoiylaBd'i Attltoda la the Stmirtle for Canada. By J. W. Blacs. 60 cmla. 
vm-n. The auokstt la PenoiTlronlo. By (- 0. AprbBOARTii. 76 cenu. 

X- XI. Cclsnboi and Us OUeorery ef AaeHea. By If. B. ABaUS end E. weep. 60 oU. 
zn. Casici <f the Auericoa Sefolatloa. By J. A. Woodbobm. 60 centA 

ELEVENTH SERIES.— lisa.'— (4 00. 

14>he Social Ccsdttloa of Labor. By E. R. L. Qniiin. 50 cents. 

Cl The Votld't Aepresentatire Awenbllee of Te*l>ay. By E K. Aldtv. 50 cents. 
m-IV. The Neyto la tho DHtriet of ^lunblo. Dy EpiTAno Ikot.r $1.00, 

V-TZ, Church and State In North Casnlina. By STcriiBif B. I^RBua, 50 cento. 
VII»Vin. Tho CenditlcB ef the Weetem Panaar. etc. By A. F. BUTieT. $1.00. 
tX-X. Klitory ef Slavery In Ccnnerticiit By D^’tAKD C. STEraen. 75 cents. 

XI- Zn. Local ^vemateul in the South. By £. W. Bsioa and othem. 91.00. 

TWELFTH SERIES.— 1S9« — $4.00. 

I-H. The Clnciimatl Southern SaQway. By J. H. Hollaitdru. $1.00. 

ni. Oinitltuticaal Begiuainrs of Hortt Caroliiw. By /. S. Bavsett. 60 cento. 

TV, Struggle of Disieaten for TeloTstlon in Virginia. By H. R. ilcItVAm, 50 cents. 

V- VI-VII. The Carcllon Fiiutei and CcloDlal Cnminerce. By B. □. HiroHsoR. 91.00. 
vni-IX. Repreeentatlcii and SaSrage In MoesaobunoltA. By 0. H, H^tmeb. 60 cent*. 
X. Engllah Institutions nnd the American ladtaii. By J. A. JaUCS. 25 cents. 

XL-Xn. Intonational Eeginningi cf the Cenge Free State. By J. S. Rbetbb, 50 centa, 

THIRTEENTH SERIES.— 1899 — 94.C0. 

I-II. Oevernment of the Colony of South Caroltoa- By E. L. WiiiTtrsr. 75 centa 
m-IV. Early Belstloni of Maryland and Virginia. By .T. IL I.atarR 60 cento. 

V. The Rise of the Bicameral System in America. By T. F. UoaoK. 60 cents. 
VT-VTT> White Serrltude In the Colony of Virginia. Ry J. C. RAi.r.tnH. 60 cents, 
vm. The Genesis of Callfcmia's First ^nsUtatieo. Ry R, D. Hoirr, 60 cents. 

IX. Benjamin Frauhlin as sn Economist. Br W. A. Wbtbel, 60 cents. 

X. The ProTigional Goveminoat ef MaryUnif. By J- A. Siltbi. 60 cente. 

XI-XZI. Government and Religion ef the Virginia Indians. By S. R. Eihiuiek. 60 cents. 

FOURTEENTH SERIES.— 1896— (4.00. 

I. Canstltutlonal Hielery of 'HavtU. By Hkhit B. CHAHsne. 25 cents, 
n. City GoTorumcat of BaltlniDre. By TuapKua P. Thomas. 26 cente, 

IC. Colsnial Origins of Nev England Senates- By F- L, RlLnv. 60 cents, 

T7-V. Berrituile io the Colony of North Canluia. By J. B. Bjbbett. 60 ceuls. 

VI- V II. Reproientation in Virginia. By J. A.J3. CHiHW,ga, 50 cents. 

vm. History of Taxntlon In CsnseeUcut (lOSSHTTS). By p. R, Joiiss. 60 cents. 
IZ-X. A Etndy of Slavery In Now Jersey. By ItEirsT S. CaoLsr. 60 cento. 

XL-zn. Causes of the K&iyUad Bepohitioa ef 15(S. By F. E.^Spauu. 60 cents. 



F&TEEVTR SEBIE9.—1S97 $4.00. 

I-H. The Tohac«» ladnstr? In yiiglnln fltnce tSM. B; B. W, Autold. SO genta. 
ni-V. 48tieet Kntlvn; Sirttemi of Philadelphia. Dy V. 9?ains. eTS cents. 

TL Bnniel Raymond. By 0. P. Nulu 60 cenU. 

Vn-Vni. Economie Histnry of B. A O. R. R. B/ U. RnsKNSTGia. 50 cerrto. 
tX. The Soii^li Americui Trade «f Baltimore. By F. R. RriTea- SO certs. 

Z— XI. State Tax Csnuniiilent la the Baited State*. By 3 . W. CEAPuax. 50 cents. 
XHi Tendenciee In American Beonemlo Thoneht. By 8. Skbeitoob. ZS cents. 

0IXTEERTB SEBIE3.— less $4.00. 

I-IT. The Kentrallty of the Arrarlcaa Lake*, ete. By J. M. Cillahiv. $1.86. Cloth II. SO 
T. tV’eat Florida. Sy H. E. GMAMDtfta. 2S centa. * 

VI. Anti-Slavery, leaden of Berth Cantiaa. Dy J. S. BAlgcTr. 60 eents. 

VH-Dt. Life and Adminiitretlea of Sir Robert Edea. By B. 0. STKimca. $1.00. 

X-XI, The Trantltlnd of Barth Carellaa freak a Colony. By E. W. Sxie. 60 cents. 
ZIZ< Jared Sparks and Alexia De Toc^neritle. By H. B. Anaua. 2S cents. 

SEVElTEEElfTH SERIES U90 $4.00. 

I-'H-nz. Hiatsry ef State SaakiBf In Hnirland. By A. O. RRrAff. $1.00. 

IV- V. The Raaw.Vathlng Party in Maryiand. By L. P. SciiMBCxsaiEB. 7fi cents. * 
71. The Labadiat Cslany In Bl^land. Ky B. B. Jiuits. 60 eenti. 

VS-Vni.' History of Slarary in yorth (^retina. By J, 8. BassxtI. 75 cents. 
ZX-Jt-Xr. Berelopmeot af (ha Cheaaeeake A Ohio Canal. By G. IF. IFiao. 76 ctfttf. 
XU. Puhlie Educatioial Work in Baltiraere. By HanssaT B. Aoau*. S5 cents. 

EICETEEVTa SERIES lODO.— $4.00. 

I-IV. Stadiei In State TaxatlaB. Edlcedby J. R. HotLaXhn. Paper >1.00 ; cloth $1.25. 

V- VI, The Calenlal Eaeeativs Prior to Ste Reatoraiion. By p. I^. Satb. 60 een^ 
vn. Oanitidutlon and AdmOitoD of leva Into the Botes. By J. A. Jauos. $0 cenU 
vin-TX, The Obvroh and Pepciar Edneatieo. Jlr R, B. Aoaub, 5d cents. 

X-zn. SAUriast Freodost in Tiritsio: The SopUsta. By W. T. Thou. 76 cents. 


ymETEE l fT H SC&IEa.— IdOI.— $4.00. 


I-III. Arn«rl<a In the Faeido and the Far East- By J. hi. CaitAiiAir. 75 eaote. 
rv-T. State Activities in Relation to labor. By W. F. Wihocow»t. fO cento. 

Vl-t n. BUtory of Suffra;* la Virftaia. By J. A. 0. CHaHOiso. 60 cents. 
VTC>IX. The KaryUai Conttltnilon of 1SC4. Be W. 8. Mtekb. 60 ceata. 

Z. life «f Commitsary Jaraer Blair. Ry B. E. bloyttr. 85 cents. 

Xl-Zlt. Bor. Kicks of Maryland and tbs Ciell War. By Q. L. RAOChiyra. 60 ceotA 


TWEKTIETB SEBIES — 1961.— $4.00. 




I. Wetton Uaryland la the Boeolutlea. Be B. 0. Srsixea. SO cents. 

II>ni. State Banks since the IfaUennl Bank Act. By O. B. Baritstt. 60 cenla. 
tv. Saily RUtory of Intsraal Imareroment In AInhema. By W. E. KasTisr. $0 cents. 
•V^Vt. Trust Companios in Che United Statos. By Gecrob Cator. 

VTL-Tin. The MsiyUnd ConstitRtiofi of lUl. By J. W. RAimr. 50 cents. 

XX-X. Political Activities of Fhill]' Freneaa. By 8. E. PoRuaH. 60 cents. 

XI-XZI. Continental Opinion on a Middle EnropesR Tariff Unlen. By O. M. Fisk. 80 eta. 


TWEKTT.FIBBT SERIES.— 1903 $1.00. 


*I-II. The Wehaah Trede Rante. Dy B. J. BbRton. 

in-r7. iBtsrnal improrsmsats in North CarollaA Bf O. C. Wti^R. 50 cents, 
y. niitory of Japasoee Paper Currsocy. Dy M. Takiii. 80 cent& 

VI-TII. Economics and Pnlitics In Harylaiid. 17ZQ.170O, and tie Pablie Senleai of Oaniel 
Eulany the Elder. By St. O. U Sioossat. 60 cents. 

•vzn-ix-x. Beethclbra of Msryiaod. 1691.1999. By B. O. Srtnfsit. 

Zl-SQ. The Enflish Statute* In Haiyland. By Sr. O. L. Sionaaar. 60 cents. 


TWEVIT-EECOim SERIES.— 19C1. — $1.00. 

l-n. A Trial Blhlloyraphy of Amertcan Trad».IInioB PahUcatlona. 60 centa. • 

III— IV. White Eorritude in XarylaDd, 1684-1910. By B. 1. UcCoruac. 60 cents. 

V. Bwi tterla ad at the BeeiuDln; «f the Bizteeoth Ceatury. By J. H. Vihcbrt. SDrentn. 
VT-VO-vin. The Slftoiy of BecoEstrnetloii In Virtdsla. Br H. J. ErUHROpn. 60 cen^ 
IX-X. The Foreign Commerce of Japan elnce the Seitontloa. By T. Sattori. 50 eta. 
Zl-Xn. Beseriptione of Maryland. By D. O. Steikbii. 60 eenCe. 

TWEIITE-IHXRD SERIES — 1805 $4.00. 

I-Tl. ReoonstracUon Is Sonth CaroHos. IW j. P, HobUB. 60 centi. 

Zn-TV. State Oovomment la Maryland, iTTf-lTtl. tiy B. W. Bonn, Ja. 60 cents. 
V-V I, O olonUl Admlnlsifatkn esdar Lord Clarenden. 1090-lSST. By p. L. EaTI. 60 centa 
VH-Vni. Justice In Ool"n>nl Virginia. JJy.O. P. Cihtwood. 60 cents. 

IX— X. The Kapoleonlo Exiles In America. 1919-1819. By J. 8. Reetbb. 50 cents. 

XI— XH. Unnlelpal Prohlen* In Medlaersl Switrerland. By J. M.*yiKCBRT. 50 cents. 



TWXKXT^FOUKTH SEASES.— 1903.— $1.00. 

I-Il. Bpuilili-Aineritui Siplesutlo SaIbUobb V«fora ItOS. B7 H. E. 7 c.xoe. 50^at8. 
m-IV. Tbe Fiauees of Ameiieu Trad* Unions. Bv A. U. S^Eolbki. 75 cents. 

T-VI. Di}l'Asistic Kcgatiatloni Uia TTnitod States ^isia> J. C. Hiut, 60 cents, 

vn-vm. Stats Sietti and Psjiias in Mortli Cerolinn. 17^8-1831. H. H. W&aTirs. 50e. 

IX-X. Ifational bbor Federations in the United States. S/ Ejbk, IS centb 

gT- TTT ICajpland Ddriag tlia Bngllnli Civil Watt, Part 1. B; B. 0. Sieiheh. 50 cents 

TWEifTT.rrrrH 8EBiEa.~iso7 $1.00. 

I. Internal laiation in the PhiUpplnei. Br J»bk H. H«ui. 30 cents. 

C-ni? Ttie Uonroe Uission to Fnoce, 1794-1796. By B. W. Dovd, Jn. 60 cents. 

E7-V. UatyUnd During the Englitk Civil Wan. Fart II. By Buivihd O. Steiner. 50 c. 
VI— VS, Tba Stats ia Canstltstienal and InteiDsUonal Law. By & T. Caijtt, 60 ceuta 
vm-IS-X. Findleial HJatarp of BCarjUnd, 17t9*lMI. By HnoR S. Honna. 7S ecnta 
TT-ttT T. Ajprentlcighlp In Saerlean Trade Unli^. Bf t. H. Motlst. 60 cents. 

TWZH-TT-SIXTS SEBIES 1903 Jd.OO. 

I^SI. BtlUab CoBunitteoSi CoBunUiians, and ef Trade and Plaatatlonii 1€2S‘1CTS. 

Bv O. U. Afdbbw. 75 ants. 

ly- Vf. B eutial Blgbta and ObUgationainUieAnglo'Bser Wax. B? It. O. CmrsBiil.. 76c. 
VIE-Vni. Tbe Eliiabetiiaa Pariib ta its Eoclostastleal and Fiaaneia] Aipssts. By 8. L, 
Warn. 60 cents. _ - . 

TTT-'y A Study of the Topognphy and Mnalcipal Biatory of Praonmto. By R. V. D, Ua- 
eoyriM. 50 ceate. 

Beneflciary features of American Trade Unions. By J. B. EnxmiT. 

TWEKTT-fiEVEHTH £E&tZS.-.19QS.— $4.03. 

Z-n. Tbe Self-Raaoutruetiea of Uarylasd, 1B61-1087. Dy W. B. Utesa. 6Cf eeitte. 
HZ'IV'-V. Ttie DevelCDtneot ef the Enetlah Lav of Ocuptracy. By J. W. Bsyis. Ts cents. 
Vl-VIX. Legialativo and Judicial Bisteir of tho Fifteenth AAendmect. By J, M, Ua- 
THRWB. 7S cents 

TIZI-9U. England and tlie Frencli BevoluUon, 17194797. Dy W. T. Lspsado. 41.00. 


TWEBTT'EIUHTH SERIES.— 1810.— (1.00. 

(Complete in four nsEnben> 

L EUtory of Recoaitructlon in Eouitiana tThrougH 1969). By J. R. FicRtiit. 91.00. 
ir^J^e Trade Union Label. By B. B. SrnnPBU. 60 oeiite. 

ngSzbe Ooetriiie of Ben.BcabiLty of the State is tii* United Btatei. By E. SotoiviiB. 
CO ceiite: cloUt 70 centa 

JV. David BieardO! A Centenary Eetimete. ByJ. B.SetLeFSn. ll.OO. 


TWEtrair-BiirTH sebiis.— 1911.— $1.00, 

(Complete In three Diunberu.) 

L Harylaad Uadet Cm Cemmeciwealtli: & Cbrenlole of the yean 1649-1058. By B. C. 
STBIlfER. 91.00: fticth 11.26. 

Ill The Ptiteii Bopuelic and the American Berolatioo. By FTutDWCd Sam. 91,30; cloth 
$1.75. 

■all* The Closed Shop In American Trade Unions. By F. T. STOcaroj. 


T HrR TiTTTi SERIES— 1912 |4.00. 

(Complete In Uuee hambCTS.) 

L SeCBBt AdnUnUtratlon in ViTc<nia. By F. A. Uaonirpss. 9i.2S, 

n. The Standard Rate in American Trade Unleas. By O. A. UoOanB. 81.25: doth tl 50 

III. Admission to Americao Trsdo Uolens. By P. B. Woltb. $1.00. 


THmTT-FIRST 8£BIES.~1918 84.00. 

(Complete in tear numberv.} 

1. The Land System la Karyland, 1780-1765. By CtanaitcB P. Ojoib. 75 cents; doth 

n. Jhe Government of Americaii Trade Unione. ByT. W. OiocKB. 81.00 : cloth 81.25. 
HI. Free Negro in Virginia, I01O-I865. By J. a. RnsBBLb, 81.00; cloth 81.S6. 

IT, The QaintnerntMes: An Eistorical Study. By It. T. D. EAGorria 60 cents; cloth 
76 cents. 


IHtRIT-SECOin) SEEIE8.~-1914 $4.00. 

(Complete in three numbera) 

l. furudictloit In American BnildliLg-rrades UUou. By N. R. WH1TM8T. 81.00. 
n. Slavery In Hissoaei. 1804.1869, Rf H. A. TnKi.Ba. »1.»S. 

m. Colonial Trade of Maryland. By H. S. dfOtaJSB. fl.OQ ; doth 81.2A 
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TSIKTT*THl&Ot6E&IE8 laiS (I.OO. 

(CozBpIete tn foor bmaben.) 

I. UoDsy and Ttaniporutlaii in MarrtAad. 1720-17(B. Qj Cl^uksi P. Oocld^ 76 cents ■ 
cloth »1,00. * 

Q. Tbo FliuiaelAl AdmlaUtrstioB of tba Colour of Virfiolo. By PucT Scott FLij>i>u?. so 
cento: cloth 75 cento. 

HL Ibe Holpor ud Anierleaa Trade QBioM. By low E. AnnrosTfl, 75 cents. 

^ 17. The Gongtitutional Soctnaea ef Justice Buloti. B/ PbOTO BiBZlLU Cuial. |1 00 * 
cliJth 91.96. 

TSIBTT-FOtmTS SEBESS.— 1016 94.00. 

(Gompleto In four ntuobcia.) 'o 

I. The Boyoott in Americsii Trade tlnloiie. By Lao WouisK, 91.00. 
n. The PeitU Fove^ef Coagrest. By Lipmst Hoobu. 91.00. 

CL Tba Control of E&lke« la Amenesn Ttedo Tfajono. By O. M. JsraA 75 cents ’ cloth 
91.00. 

ITi State AdmlaLstration la Uarylanl. By JouH L. l>OSilDSoy. 91,00; cloth 91.85. 

TKIBT7.FIFTH 8EBIES — 1917 94.00. 

(Complete In three niuDbeta) 

The TlrglnU Oommlttoo Syetem and tb« American BsTolntlon. By J. U. Lesu. Il 00' 
doth 91.95. 

II. T2u <ff£asietii2I{T «/ Ltitf. Sf IF. O. IFcrscsro. tz.io. 

HZ, Party Oigaaisat^n sad Ifaohln^ la >Uebi«s« since UBO. By ^ O, UiLLsrspati. 
91.00 : elotb 91.96. 

TEIBTT SIZTE ffEBTBS.— 1918 91.00. 

(Compkte In four numbers.) 

I. Tho Sisedard of Lirlag in Japan. By E. Uoaasioio. 91.96. 

II. Sumptuary Lav in Nureherg. By E. E. OuiiHauaa. 91.25: doth 91.60- 

nZe The PriTilegei aad ZauaunlUes »l SUto Ottioonsbip. By B. Hovclp. 11.00 ; cloth |1,96. 
IT. fteneh Ciateaunmm, 16B9-1562. By C. Q. CgiLT. 91 26; doth 91.60. 


iaiBTT«SE7ENTH SEBIEg..— 1919.^4.96. 

(Cempieta in four munben.) 

1. tTaemplcynect aad Aneilcen Trado Bniena. By D. P. SntieBt, Jb. |1.S6. 

IL The Labor Lav of Uarylaad. By tf. HI LaoeaHBlhXL 91.25: cloth 91.60. 

HL Tho Aaerleta CetenUatlos Society, ItlT.lMO. By B. L. Pox. 92.00; cloth 92.25. 
IT. Tho ObUgatlco of CoQtnoti Clauso of the Baited States ConsUtBilpB, By W.B.UCMT* 
no. 91.00; doth 91.26. 

TaZBTF.EiaHTB BEBZEB.— 1990..-9AJ5. 

(Oomplota Id thro* aunabem) ^ 

Z. The TTalted States Department ef AgricuHore. By W. L. Wshlssb. 11.25; cloth 
IL The Amalgamated Asicciatlcn of Itcn. Steel aad Tin 'iTorken. By J. S. BOBUtSOM. 
91.50; cloth 92.00. 

ITT. Tho Employment of the Plehiedte la the DetermlasUpD et Boywelgaty. By J. UaTTEBK. 
91.60. _ 

ISIBTT-EINTS BEBIE8...-1821.— $».7». 


(Oomplete tn thieo bunbtn.) 

I. Tba CapUalaatloa «f OcedvtU. By Kkhpu Suspsob. 91.00. 

II . The Blse »( the Cotton Kiils ie the South. By BaoASoe Mitchbll. 92 , 50 . 

HI. Ibo Intenatlanal Mcldere' Bnien of Hertb Amerlce. ByPaaNxT. SiOcarOB. 91.60. 


FOBTihTB SESILB.— 1992. (AT6. 

(Complete In four nwnbere.) 

1. The Presidential Campaign of 1189. By Buivbi R. Csksiok. Ja. 91.60. - 
Hi The Canadian Beclprccity Treaty of IBM. B> C. O. TmiLL. 91.00. 
lit. Bocoiit Prehloma tn Admiralty Juiladietion. By Bixiaa T. FabL. 91.26. 

IV. The CreatioB of the Tresldency. 1770>1749: A Study in OoBitimioaal Hlitefy. By 
CBsaiaa O. Thsch, Jb. 91.60. 


F0BIY-7IB6T SERIES — 1923 99 . 75 . 

(Complete in four numbers.) 

1. Paper Ueney In Usxylaad. 172T— 1799. By Kantarv L. BaitaSifS. 91.00. 

H. The Shop Committee la the Uatt^ States. By Chnnobi R. Pbehch. 9i,25. 

HI. Bararia aad the Boiebs The Coafllel orer the Xsiur for the FroteoUoa of the Eepublio. 
Oy J. UsTTBRK- 91.26. 

IT, Jamea Henry BaaMend, 1807-IB8i. By Eusesern UnutiiT. $1,60. 


The set o( forty-one serice o< Studies Is oUered, uniformly bound in cloth, for library ose 
for 1170.00 net The aerate volnmee may alan be bad bound m cloth at the prices 
•Utod. Curreat fubscriptloD price |5.00 In parts as isaueJ. 




